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Bureau of Customs 


(T.D. 73-11) 


Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippine 
peso, Singapore dollar, Thailand baht (tical) 

DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER or CustToms, 
Washington, D.C., December 27, 1972. 


The Federal Reserve Bank of New York, pursuant to section 522 
(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates in U.S. dollars for the dates and foreign currencies 
shown below. These rates of exchange are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
section 16.4, Customs Regulations (19 CFR 16.4). 


Hong Kong dollar: Oficial Free 
November 20, 1972___-$0. 1760 $0. 176834* 
November 21, 1972_-.__  .1760 . 176756* 
November 22, 1972..-. .1765 . 176717" 
November Holiday 
November 24, 1972_-.__ .1760 . 176444* 

Tran rial: 

December $0. 0128 
December . 0129 
December 13, 1972 . 0128 
December 14, 1972 . 0128 
December 15, 1972 . 0128 


Philippine peso: 
For the period December 11 through December 15, 1972, 
rate of $0.1460. 


*Certified as nominal 
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Singapore dollar : 
December 11, 1972 
December 12, 
December 13, 
December 14, 
December 15, 


Thailand baht (tical) : 
December 42, WP 220 eee '$0.0479 
December 12, 1972 . 0479 
December 13, 1972 . 0479 
December 14, 1972 
December 15, 1972 

(342.211) 

G. R. Dickerson, 


Assistant Commissioner, 


Office of Operations. 


(T.D. 73-12) 


Foreign currencics—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal Re- 
serve Bank of New York for the Hong Kong dollar, Iran rial, Philippine peso, 
Singapore dollar, Thailand baht (tical) 

DEPARTMENT OF THE TREASURY, 
Orrick OF THE CoMMISSIONER OF CUSTOMS, 
Washington, D.C., January 2, 1973. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c) ), has certified buy- 
ing rates in U.S. dollars for the dates and foreign currencies shown 
below. These rates of exchange are published for the information and 
use of Customs officers and others concerned pursuant to section 16.4, 
Customs Regulations (19 CFR 16.4). 


Hong Kong dollar: Official Free 
November 27, 197: $0. 1760 $0. 176405* 
November 28, 197: . 1760 . 176483* 
November 29, 197% . 1760 . 176405* 
November 30, 197% . 1760 . 176444* 
December 1, 1972 . 1760 . 176444* 


*Certified as nominal 





CUSTOMS 


Tran rial; 
For the period December 18 through December 22, 1972, rate 
of $0.0128. 
Philippine peso: 
For the period December 18 through December 22, 1972, rate 
of $0.1460. 
Singapore dollar: 
=e $0. 3550 
December 19, 1972 . 3540 
DE GO, DT icine . 3540 
December . 3540 
December 22, 1972 . 3540 


Thailand baht (tical) : 
December 18, 1972 . 0477 
December . 0478 
December 20, 1972 . 0478 
December 21, 1972 . 0477 
December 22, - . 0477 


(342.211) 


G. R. Dickerson, 
Assistant Commissioner, 
Office of Operations. 
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ERRATUM 


In Customs Bulletin pamphlet No. 51, Vol. 6, dated December 20, 
1972, T.D. 72-337, page 75, the list of daily rates of exchange for 
foreign currencies was incorrectly arranged. The corrected arrange- 
ment is as follows: 


Hong Kong dollar : Official Free 
CE Gy SUT ice ae cer ensceten $0. 1750 $0. 176912* 
. 1770 . 176600* 
. 1800 . 176600* 
. 1800 . 176912* 
November 3, 1972_.............._- . 1760 . 177226* 


Tran rial: 
PC ed: 1S $0. 0131 
November 21, 1972 . 0129 
November . 0128 
November 23, 1972 Holiday 
ak RRR STR EE year See epee NS CC . 0131 


Philippine peso: 
November 20, 
November . 1460 
November 22, 1972 . 1460 
IE Se aici oa pane eeepc Holiday 
November 24, 1972 


Singapore dollar : 
TNS NG ia ccna satin ecstin apisiecketatoe tonne cp ipadakinaah $0. 8610 
November 21, 1972 . 3615 
November 22, 1972 . 3615 
November Holiday 
November 24, 1972 


Thailand baht (tical) : 
INGVORIDOE DO BOE a int Fie he et eel eee) $0. 0478 
November 21, 1972 . 0479 
November 22, 1972 . 0478 
November 23, 1972 Holiday 
November 

(342.211) 
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Protest Decision 


(C.D. 4896) 
JoserH Marxovits, Inc. v. Untrep States 
Artificial flowers 


ArtrriciAL FLowrers—Exciustonary HEADNOTE 
Importations of plastic artificial fern leaves and bananas are 
excluded from classification in the provision of item 748.20 of the 
Tariff Schedules of the United States for artificial flowers, foliage, 
6 
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fruits and parts of the foregoing by the operation of headnote 1(ii) 
to subpart B, part 7, schedule 7, which excludes articles obtained in 
one piece by molding. 


Same—Lnpivipvat Parts 


The “individual parts” excepted from the exclusionary headnote 
and thereby kept within the artificial flowers provisions are com- 
ponents and not botanical parts. Legislative history discussed. 


Protest 69/42140 against the decision of the regional commissioner of customs 
at the port of New York 


[Judgment for plaintiff. ] 
(Decided December 19, 1972) 


Barnes, Richardson & Colburn (James 8S. O'Kelly of counsel) for the plaintiff. 

Harlington Wood, Jr., Assistant Attorney General (Jordan J. Fiske and An- 
drew P. Vance, trial attorneys), for the defendant. 

Watson, Judge: This protest places in issue the tariff classification 
of certain imported artificial fern leaves and bananas. The importa- 
tions were classified pursuant to item 748.20 of the Tariff Schedules of 
the United States, as modified by T.D. 68-9, as “[a]rtificial flowers 
’ foliage, fruits * * * parts of the foregoing * * * [wJholly or 
almost wholly of plastics,” and assessed with duty at the rate of 2614 
per centum ad valorem. Plaintiff claims classification under item 774.60 
of the TSUS, as modified by T.D. 68-9, as other articles not specially 
provided for, of rubber or plastics, dutiable at the rate of 15 per 
centum ad valorem. 

The issue in this case has been confined to a single question regarding 
an “exclusion within an exclusion.” ? The headnote to subpart B of 
schedule 7, part 7, specifies certain articles which are to be excluded 
from the coverage of the provisions for artificial flowers (items 748.20 
and 748.21). The language of this exclusionary headnote is as follows: 


bd 


Subpart B headnotes: 





1. The provisions of items 748.20 and 748.21 do not include— 
(i) articles wholly or almost wholly of glass or ceramics; 
(ii) articles (other than individual parts, such as pistils, 

stamens, ovaries, petals, calyxes, leaves, and flower 
heads, fruits, or vegetables without stems and foliage) 
which have been obtained in one piece from stone, 
metal, wood, or other material by molding, stamping, 
carving, forging, or other process ; 


1The parties have stipulated that the importations are in chief value of plastics, have 
been obtained in one piece by molding, are complete articles not designed to be physically 
joined with anything else and are used both individually and with other articles for pur- 
poses of display or decoration. It is further stipulated that the imported ferns and bananas 
are parts of their respective plants in a botanical sense and the bananas are representative 
of fruit without foliage and with only part of a stem. 


491-242—_73-——-2 
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(iii) articles consisting of parts assembled other wise than 
by binding with flexible materials such as wire, paper, 
textile materials, or foil, or by gluing, or by similar 
methods; or 

(iv) headwear (see part 1 of this schedule). 


Plaintiff, seeking to escape the coverage of the artificial flowers pro- 
vision, claims the benefit of the exclusion set out in headnote 1(ii), on 
the ground that the importations are “articles * * * which have been 
obtained in one piece from * * * other material by molding * * *.” 

Defendant defends the classification in the artificial flowers provi- 
sion on the ground that the importations are not within the scope of 
the exclusion contending they are “individual parts, such as * * * 
leaves, and * * * fruits * * * without stems and foliage * * *.” 

Plaintiff responds that the “individual parts” referred to are parts 
in the sense of components of a more complex article, something which 
the importations, by stipulation, are not. Defendant maintains that the 
phrase “individual parts” refers to parts in the botanical sense in which 
sense it would, under the stipulated facts, describe the importations. 

The issue in this case therefore resolves itself into a question of the 
meaning of the phrase “individual parts” as used in the headnote under 
discussion. If it means parts in the sense of components, it does not 
describe the importations, which importations will therefore be ex- 
cluded from the coverage of the artificial flowers provision. If, how- 
ever, the phrase “individual parts” means botanical parts, it describes 
the importations and works to retain them within the scope of the 
artificial flowers provision, as classified. 

When examined in isolation, the meaning of headnote 1(ii) is not 
clear. On the one hand there is a tendency to read the word “parts” 
as it is read in numerous provisions of the tariff schedules, as defined 
in General Interpretative Rule 10(ij) as covering a product chiefly 
used as part of an article. On the other hand there are aspects of this 
headnote which appear to be at odds with such a routine reading. First, 
the word “parts” is preceded by the adjective “individual” which is an 
uncommon qualification. Second, the phrase “individual parts” is fol- 
lowed by an extensive listing of examples. These two considerations 
may lend support to the defendant’s position that “parts” is being used 
herein in the botanical sense of the examples given. 

When we enlarge our field of view to cover the entire headnote, there 
are still no specific indications of a legislative pattern which will 

* There is also lacking in the paragraph the usual relationship between the main “article” 
and its “parts” which is found in conventional provisions, i.e. the “article”? usually incor- 
porates the “‘parts’’. Here, however, the “article” is something which has been obtained in 
one piece by molding and cannot have “parts” in the 10(ij) sense of components. This lack 
of conventional relationship, although it might be instructive in a straightforward tariff 


provision, is of little weight in a headnote since the “parts” spoken of need not be parts 
of the article made in one piece but can be parts made by the same method as the article. 
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clarify the parenthetical exception in headnote 1(ii). However, at 
this stage there does seem to emerge in the headnote an overall concern 
for materials and methods of manufacture and assembly which seems 
out of phase with a parenthetical exception confined to parts in their 
scientific, botanical sense. 

Finally, in order to settle the confusion arising from this headnote 
and the ambiguity in the word “parts”, it is necessary to examine the 
legislative history of this provision, an examination I believe leads 
to considerable clarification of this headnote. 

The Tariff Classification Study, prepared by the Tariff Commission 
for Congress as an aid in the revision of the tariff laws, gave close 
attention to the problems of classifying artificial flowers and related 
articles under paragraph 1518 of the Tariff Act of 1930. In its explana- 
tory notes to the recommended new provisions, the Tariff Commission 
stated as follows at page 355: 


It is believed that the primary coverage intended for these 
provisions in paragraph 1518 is with respect to those articles 
which at one time were chiefly the product of a handcraft in- 
dustry and which are made by siesonkitiie individual parts, such 
as petals, pistils, and leaves, by binding with flexible material 
such as wire, paper, textile material, or foil, or by gluing or similar 
methods. In order to cut the knot of confusing tariff provisions 
now existing in paragraph 1518, the scope of the proposed provi- 
sions in this subpart is so limited. To this purpose, headnote 1 
of this subpart excludes from the new provision— 

a) articles wholly or almost wholly of glass or ceramics, 
(b) all articles which have been obtained in one piece from 
stone, metal, wood, or other material by molding, stamp- 
ing, carving, forging, or other process, 
(c) all articles consisting of parts assembled otherwise than 
by the manner described above, and 
(d) headwear. 
These categories of excluded articles cover a large part of the 
products which have produced classification problems under the 
present provisions. The Commission feels they are more appro- 
priately classified in other parts of the schedules, [Emphasis 
supplied. ] 


It is my opinion that this crucial piece of legislative history clari- 
fies both the unifying intention underlying the headnote and the 
meaning and source of the parenthetical phrase dealing with “indi- 
vidual parts”. The provision for artificial flowers must be viewed as 
centering on the coverage of those products which are made by the 
assembly of parts by binding, gluing or similar methods. The head- 
note is designed to effectuate this coverage by excluding products 
made in other manners. Headnote 1(ii) is accordingly directed to 
the exclusion of articles made in one piece. However, there is a clear 
danger of internal contradiction here absent the parenthetical phrase, 
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since headnote 1(ii) could, if read literally, cover parts of articles 
assembled by binding, etc., if those parts happen to be obtained in 
one piece from the indicated materials and by the named processes, 

Thus, the parenthetical phrase in headnote 1(ii) arises from a 
concern for the integrity of the coverage of the artificial flowers 
provision over “parts of the foregoing”, that is to say, parts of arti- 
ficial flowers, ete., which flowers are assembled by binding, gluing, 
or similar methods. Arising in this manner as protection against the 
complete deflowering of items 748.20 and 748.21, the phrase in question 
must be speaking of parts in the conventional sense of “components” 
to be “assembled”. 

This view is further supported by the observation that the paren- 
thetical phrase is in great measure an echoing of that portion of the 
explanatory notes which describes the primary coverage of the arti- 
ficial flowers provisions as products “* * * which are made by as- 
sembling individual parts, such as petals, pistils and leaves * * *” 
[emphasis supplied]. The transposition of this phrase in slightly 
expanded form to headnote 1(ii) has further implications. 

Given the considerations set out above, it might still have been 
possible to accomplish the objective of protecting the integrity of 
items 748.20 and 748.21 and their coverage of parts with more con- 
cise language such as “articles, other than parts of articles, which 
have been obtained in one piece, ete.” The use of the adjective 
“individual” and the generous list of examples, still appears super- 
fluous, unless they were included for additional reasons. I am of 
the opinion that the same legislative history which led to our under- 
standing the necessity for the insulation of certain parts from the 
exclusionary effect of headnote 1(ii) leads us to the further con- 
clusion that these parts are further limited to those which are used 
in assembly by binding, gluing and similar methods. 

This means the entire parenthetical phrase was written to single 
out the parts ordinarily used in assembly by binding, gluing or similar 
methods. If the intention was to single out all parts, the word “indi- 
vidual” and the examples would indeed be superfluous. However, if 
the intention is to specify only parts used in assembly by binding, the 
additional language becomes understandable, if not felicitous, in light 
of the legislative history.® 

8 This may also be the correct answer to the purported anomaly raised by defendant in 
Armbee Corporation, W. J. Byrnes & Co., Inc. v. United States, 60 Cust. Ct. 105, 111, C.D. 
8278 (1968), to avoid which defendant asserted that since parts of “snap-on” artificial 
flowers would be classified as parts of artificial flowers the completed flowers should also 
be classified under the artificial flowers provision. At that time I simply accepted the 
possibility raised by defendant of the parts being classified under artificial flowers and 
the completed article being excluded, by its method of assembly, from such a classification. 


Now, in light of my further analysis of this provision, I am less inclined to accept defend- 
ant’s premise that parts of excluded articles remain in the artificial flowers provision. 
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In any event, it is clear to me that headnote 1(ii) is speaking of parts 
as components and not as botanical terms. My study of this headnote 
and its legislative history have not revealed any reason why, in a pro- 
vision focused on methods of assembly and manufacture, imbued with 
a sense of articles and their component parts and requiring language 
which speaks to problems involving component parts, a single paren- 
thetical phrase should be considered as speaking in botanical terms. 

For the reasons set out above, I find that the instant importations, 
as independent articles and not parts in the component sense, are arti- 
cles obtained in one piece by molding and are therefore excluded from 
classification under the artificial flowers provision. Classification in 
that provision was incorrect. I find further that the importations, be- 
ing in chief value of plactic, are more properly classifiable as other 
articles not specially provided for, of plastic, pursuant to item 774.60 
of the TSUS. 


Judgement will issue accordingly. 





Decisions of the United States 
Customs Court 


Review Decisions 
(A.R.D. 309) 


JosepH A. Parepes & Co., a/c ANprew D. Darvas Co. v. 
Unrirep States 


Plaster-of-paris statuettes and bas reliefs 


Exrort VALUE—UsvAL WHOLESALE QUANTITIES 


Under the export value basis of appraisement, market value must, 
among other things, represent a price at which the imported mer- 
chandise in question is freely sold or offered for sale in the usual 
wholesale quantities. In ascertaining the usual wholesale quantities, 
the price for which merchandise is sold in equivalent éidividual 


unit quantities must be shown, which, when combined, form the 
greatest aggregate volume. Usual wholesale quantities are not de- 
rived from the total volume of goods sold over a given period of 
time to one or more purchasers. 


APPLICATION FOR REVIEW OF REAPPRAISEMENT DECISION 11746 
Reappraisements R67/7724 and R66/4728 
Entered at San Francisco, Calif. 


Entry Nos. 26060 ; 47518. 


Third Division, Appellate Term 
[ Affirmed. ] 
(Decided December 18, 1972) 


Glad & Tuttle (George R. Tuttle of counsel) for the appellant. 
Harlington Wood, Jr., Assistant Attorney General (Susan C. Cassell, trial 
attorney), for the appellee. 


Before Ricnarpson, LANDIS and MALETzZ, Judges 
Maerz, Judge: This an application for review of the decision of 
the trial court in Joseph A. Paredes & Co., et al. v. United States, 66 
Cust. Ct. 587, R.D. 11746 (1971), affirming the appraised values in 
12 
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two consolidated cases involving plaster-of-paris statuettes and bas 
reliefs that were imported from England in 1964 and 1966." The 
plaster-of-paris articles were appraised on the basis of export value 
under section 402(b) of the Tariff Act of 1930, as amended by the 
Customs Simplification Act of 1956. There is no dispute that export 
value is the proper basis of appraisement; instead, the controversy 
concerns the correct unit values. 

In this latter connection, it is to be noted that the importations 
were appraised at the invoice unit prices, plus 25 percent, less 214 per- 
cent cash discount, plus packing—which prices according to the 
government, were based on the manufacturer’s “retail price list”.? Ap- 
pellant, on the other hand, insists that the correct export values are 
the invoice unit prices, less 214 percent cash discount, plus packing. 
According to appellant, these invoice prices represent the prices con- 
tained in the manufacturer’s retail price list, less a discount of 20 
percent, less a 214 percent cash discount, plus packing, and fairly 
reflect market value. 

In this setting, the issue is whether the trial court erred in holding 
that appellant had failed to establish that the invoice prices at which 
the merchandise was sold to the importer—a selected purchaser at 
wholesale—fairly reflected the market value of the merchandise.® 

The pertinent statutory provisions covering the export value basis 
of appraisement as contained in section 402 of the Tariff Act of 
1930, as amended, read as follows: 


(b) Exrorr Vatur.—For the purposes of this section, the ex- 
port value of imported merchandise shall be the price, at the 
time of exportation to the United States of the merchandise 
undergoing appraisement, at which such or similar merchandise 
is freely sold or, in the absence of sales, offered for sale in the 
principal markets of the country of exportation, in the usual 
wholesale quantities and in the ordinary course of trade, for ex- 
portation to the United States, plus, when not included in such 
price, the cost of all containers and coverings of whatever nature 
and all other expenses incidental to placing the merchandise in 
condition, packed ready for shipment to the United States. 

* % % * * 3% * 


1 The present case is a retrial of Joseph A. Paredes ¢ Co., et al. v. United States, 63 Cust. 
Ct. 557, R.D. 11675 (1969), and the record in that case has been incorporated here, 

2 The prices set forth in the manufacturer's “retail price list’? are the suggested prices 
at which wholesalers purchasing merchandise from the manufacturer should resell such 
merchandise to British retailers. 

®In the incorporated Paredes case—which involved merchandise identical to that in 
question here—the trial court held similarly that the importer had failed to establish 
that the sales prices to it as a selected purchaser fairly reflected the market value of the 
merchandise. 
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(f) Derrnrrions.—For the purposes of this section— 

(1) The term “freely sold or, in the absence of sales, offered 
for sale” means sold or, in the absence of sales, offered— 

(A) toall purchasers at wholesale, or 
(B) In the ordinary course of trade to one or more se- 
lected purchasers at wholesale at a price which fairly re- 
flects the market value of the merchandise, 
without restrictions as to the disposition or use of the merchandise 
by the purchaser, except restrictions as to such disposition or 
use which (i) are imposed or required by law, (ii) limit the price 
at which or the territory in which the merchandise may be re- 
sold, or (iii) do not substantially affect the value of the mer- 
chandise to usual purchasers at wholesale. 

(2) The term “ordinary course of trade” means the conditions 
and practices which, for a reasonable time prior to the exporta- 
tion of the merchandise undergoing appraisement, have been 
normal in the trade under consideration with respect to mer- 
chandise of the same class or kind as the merchandise undergoing 
appraisement. 


(3) The term “purchasers at wholesale” means purchasers 
who buy in the usual wholesale quantities for industrial use or 
for resale otherwise than at retail; or, if there are no such pur- 
chasers, then all other purchasers for resale who buy in the usual 
wholesale quantities; or, if there are no purchasers in either of the 
foregoing categories, then all other purchasers who buy in the 
usual wholesale quantities. 

(4) The term “such or similar merchandise” means merchandise 
in the first of the following categories in respect of which ex- 
port value, United States value, or constructed value, as the case 
may be, can be satisfactorily determined : 


(A) The merchandise undergoing appraisement and other 
merchandise which is identical in physical characteristics 
with, and was produced in the same country by the same 
person as, the merchandise undergoing appraisement. 


(B) Merchandise which is identical in physical character- 
istics with, and was produced by another person in the same 
country as, the merchandise undergoing appraisement. 


(C) Merchandise (i) produced in the same country and by 
the same person as the merchandise undergoing appraise- 
ment; (ii) like the merchandise undergoing appraisement in 
component material or materials and in the purposes for 
which used, and (iii) approximately equal in commercial 
value to the merchandise undergoing appraisement. 

(D) Merchandise which satisfies all the requirements of 


subdivision (C) except that it was produced by another 
person. 


(5) The term “usual wholesale quantities,” in any case in which 
the merchandise in respect of which value is being determined 
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is sold in the market under consideration at different prices for 
different quantities, means the quantities in which such merchan- 
dise is there sold at the price or prices for one quantity in an 
aggregate volume w hich is greater than the aggregate volume sold 
at t the price or prices for any y other quantity. 

Considering first the record, the following facts appear: Andrew 
D. Darvas Co. (Darvas), the importer in this case, is a California 
concern which imports and sells at wholesale various kinds of gift 
items, including wall decorations, wood carvings, etc.* W. H. Bossons, 
Ltd. (Bossons), the exporter, is a British firm that is engaged in the 
manufacture of artware, including plaster-of-paris wall masks and 
wall figures. In or about the latter part of 1962, Bossons and Darvas 
entered into an understanding under which Bossons agreed to sell 
Darvas plaster-of-paris articles such as those involved here at Bossons’ 
retail list prices less a wholesale discount of 20 percent.’ Since Septem- 
ber 1965, Bossons has confined its sales of the plaster-of-paris articles 
in the United States to two wholesale distributors—Darvas and S. P. 
Skinner & Co. of New York. Under this arrangement, Darvas was 
given exclusive resale rights in 11 Western States, as well as Texas, 
Arkansas, Oklahoma and Louisiana, while Skinner was given exclusive 
rights in the remainder of the United States with the exception of 
Alaska and Hawaii which were open to both concerns. 

According to an affidavit by W. Ray Bossons, the managing director 
of Bossons, “[s]ales to * * * Skinner * * * have been at a deduction of 
20% from the final total of the negotiated sales price” and “[s]ales 
to * * * Darvas * * * have been based upon a unit discount price of 
20%, rounding off the individual figures to make it a more sensible 
price.” 

Mr. Bossons’ affidavit further states that “[t]he majority of * * * 
[his] sales in Great Britain are to wholesalers to whom a 25% trade 
discount is allowed. In a few instances a 2714% trade discount has 
been granted to this class of buyer. The 25% discount is calculated on 
sach sale and granted where the quantities purchased by the whole- 
saler are in excess of £12,000 per annum. Wholesalers who buy less 
than this amount are granted a 20% discount off of the retail home 
market sales price list.” In some instances, the affidavit adds, Bossons 

4Darvas also has a retail gift shop where it sold, among other things, a small amount 
of the imported plaster-of-paris articles. 

5 At the time of this understanding, Bossons had two other wholesale distributors in the 
United States to whom it sold at its retail list price less the 20 percent wholesale discount. 
In addition, up to September 1965, Bossons sold the plaster-of-paris articles directly to a 
retail department store chain in the United States at its retail list price, less discounts 


ranging from 7% percent to 12% percent; it also made a sale in the United States to 
another retail department store at a discount of 714 percent. 


491-243—73 
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sells directly to retail stores in Great Britain at Bossons’ retail list 
prices, less a cash discount of 214 percent.® 

Of further interest in Bossons’ affidavit is an enclosure consisting of 
consecutively numbered invoices covering his company’s sales in Great 
Britain and the United States from May 1, 1964 through June 30, 
1964, and from September 1, 1966 to October 31, 1966.7 Examination 
of these invoices shows that in these periods, of the sales to purchasers 
in Great Britain, 87 were at 85 percent off list; 6 were at 2714 percent 
off list; 1 was at 15 percent off; 1 was at 714 percent off; and 39 were 
at list plus 2714 percent. 

The invoice examination further shows that of the sales to the 
United States in these same periods, 5 were to the importer Darvas 
and did not show a trade discount; 4 were to the importer Skinner 
at 20 percent off list; and 1 was to a retail department store at a 7 
percent discount. 

To explain why the invoices to Darvas showed no trade discount, 
Andrew D. Darvas, the owner of the importing company, testified 
without contradiction at the second trial that at an early point in his 
company’s business relationship with Bossons, various invoices failed 
to include the 20 percent wholesale discount whereupon Darvas wrote 

3ossons stating that his company was entitled to it. Bossons agreed 
and made the necessary invoice corrections. Later. Darvas suggested 
that to avoid future mistakes of this kind, Bossons should set forth on 
the Customs invoice the net price on every item after deducting the 
20 percent discount rather than listing separately the retail list price 
and the 20 percent discount. Bossons followed this suggestion with 
the consequence that the prices quoted Darvas on the invoices, while 
on a net basis, actually represented Bossons’ retail list price less a 
20 percent wholesale discount. 

Against this background, appellant contends that the record shows 
(1) that during the periods in question the major number of sales 
of the merchandise by the manufacturer, Bossons, in the home market, 
Great Britain, were made to wholesale distributors at Bossons’ retail 
list price, less a 25 percent discount; (2) that these sales at list less 
25 percent thus establish the market value of the merchandise; (3) 
that during the periods in question Bossons’ sales to the importer— 
a selected purchaser at wholesale—were, as shown by the invoices, 
made at Bossons’ retail list price, less a 20 percent discount; (4) that 

6 Added to these sales to retailers is a 25 percent British Purchase Tax which Bossons 
collects. This 25 percent tax has been held to be a nondutiable item and is not in issue 
here. See United States v. Alfred Dunhill of London, Inc., 32 CCPA 187, C.A.D. 305 (1945) ; 
United States v. Wm. 8S. Pitcairn Corp., 33 CCPA 183, C.A.D. 334 (1946). 

7The articles involved in R66/4728 were exported on March 2, 1964, and imported on 


March 23, 1964, while the articles in R67/7724 were exported on September 9, 1966, and 
imported on October 1, 1966. 
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since the merchandise was thus sold to the importer at invoice prices 
that were higher than the prices at which the merchandise was sold to 
wholesale distributors in the home market, Great Britain, such invoice 
prices necessarily represented a fair reflection of market value; and 
(5) that the trial court was in error in not so holding. 

There is, however, a basic difficulty with the essential premise of 
appellant’s argument. The difficulty is that, for the reasons discussed 
below, appellant has failed to establish that Bossons’ home market 
price of retail list less 25 percent—which price appellant claims is the 
yardstick demonstrating that the price it paid fairly reflects market 
value—itself represents market value. 

More particularly on this aspect, appellant points out that the rec- 
ord shows that the greatest number of sales in the home market during 
the periods previously indicated was at a discount of 25 percent off 
list. (the discount which, as noted before, was granted where the quan- 
tities purchased by the wholesaler were in excess of £12,000 per annum). 
“Thus,” according to appellant, “it is this price which is * * * the ‘usual 
wholesale quantity’ as defined by statute.” “[BJeing the price of the 
usual wholesale quantity,” appellant adds, “it may be considered as 
evidence of the fair market value of merchandise which is offered to a 
selected purchaser * * *,.” This argument, though, is bottomed upon 
an obvious fallacy. For “it is the individual wholesale quantities in 
which merchandise is freely sold to all purchasers in the ordinary 
course of trade that determines ‘usual wholesale quantities’, not the 
cumulative quantity purchased by some over an elapsed period.” Jnde- 
pendent Cordage Co., Inc. v. United States, 63 Cust. Ct. 669, 673, 
A.R.D. 259, 302 F. Supp. 1335, 1338 (1969). [Emphasis added.] Put 
otherwise, in ascertaining the “usual wholesale quantities”, the price 
for which merchandise is sold in equivalent individual unit quantities 
must be shown, which, when combined, form the greatest aggregate 
volume. “Usual wholesale quantities” are not derived from the total 
volume of goods sold over a given period of time to one or more pur- 
chasers. Dushoff Distributing Corp. v. United States, 64 Cust. Ct. 687, 
692, R.D. 11702, 312 F. Supp. 1332, 1336 (1970). See also /. B. Vander- 
grift & Co., Inc. v. United States, 56 CCPA 105, C.A.D. 962 (1969). 
As this court stated in Independent Cordage Co., Inc. v. United States, 
59 Cust. Ct. 718, 723-24, R.D. 11380 (1967) :8 

In ascertaining the usual wholesale quantity, consideration 
must, as the plaintiff contends, be given to an elapsed time period. 
However, an examination covering such a period of time must 
focus on that price for which merchandise is sold in equivalent 
individual quantities, which when combined form the greatest 
aggregate volume, and not, as the plaintiff maintains, on the total 


8 Affirmed Id. v. Id., supra, 63 Cust. Ct. 669. 
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v olume of goods without regard to the quantities in which individ- 
ual sales were made. It must be the price for one quantity in an 
aggregate volume “which is greater than the aggregate ‘volume 
sold at the price or prices for any other quantity.” Instead of a 
“price-for” concept, as required ‘by the statute, plaintiff is at- 
tempting to substitute a . “price- when” concept, that is, a price 
dependent on the happening of a certain event, to wit, purchases 
accumulating in any quantity to a total in excess of 500,000 pounds. 
If volume alone were considered to be the controlling factor, 
“nsuval wholesale quantities” [emphasis added] is a misnomer, and 
the statute need merely have recited that the price for the greatest 
quantity sold within a reasonable period represents the value of 
the merchandise under consideration. 


As the court views the problem here involved, there is an ab- 
sence of proof of the individual wholesale quantities in which the 
merchandise was sold from which a determination of the usual 
wholesale quantities can be made. In order to fulfill the intended 
meaning of usual wholesale quantities, there must be proof that 
sales were made at certain equivalent individual quantities which 
when combined formed the greatest aggregate volume. * * * 


Quite similar to the present situation was the factual situation in 
Allen Forwarding Company v. United States, 65 Cust Ct. 693, R.D. 
11717, 314 F. Supp. 769 (1970). In that case, armor plate glass was 
sold by the manufacturer during the period in issue to two purchasers 
in the United States, H. Perilstein and Cast Optics Corp. The price 


paid by these purchasers was determined at the beginning of the year 
based on assurances as to the total purchases they expected to make 
during that year. The price to Perilstein, based on assurances of pur- 
chases of more than 50,000 square feet of glass, was $1.61 per square 
foot, representing a 10 percent quantity discount from the manufac- 
turer's base price of $1.79 per square foot. The price to Cast Optics, 
based on assurances of purchases totaling between 25,000 and 50,000 
square feet, was $1.66 per square foot, representing a 714 percent dis- 
count from the base price. Plaintiff claimed that the $1.61 per square 
foot price to Perilstein or alternatively the $1.66 per square foot price 
to Cast Optics met the definition of export value. Judge Watson re- 
jected these claims on the basis of the following cogent analysis which 
is a? Manian here (65 Cust. Ct. at 695-96) : 


mm 


* [O]ur attention focuses on the principal source of con- 
iia: in this case and the fundamental error in plaintiff’s first 
two claims of $1.61 and $1.66, namely, the matter of “usual whole- 
sale quantity”. Plaintiff fixes on the aggregate quantity of 50,000 
squi re feet as if it were the usual wholesale quantity herein. It is 
not. The usual wholesale quantity is a unit concept applied to in- 
dividual sales and is simply that quantity in which wholesale sales 
are usually made. When, in the course of business transactions, 
there are sales at different prices for different quantities, then, and 





CUSTOMS COURT 19 


only then, do we look to see at which price the greatest aggregate 
quantities were sold. Such is not the case herein. There is no indi- 
sation that the difference between the price to Perilstein and the 
price to Optics was related to different quantities or units of quan- 
tities purchased in individual sales. Since the quantities involved 
in individual sales did not differ, there is no reason to look to the 
aggregate sales to distinguish between them. Neither price can be 
the price of the sales made in the usual wholesale quantities since 
there are apparently different prices for the same quantities. 

At the risk of belaboring this point, I would like to continue 
with an example. If the price to Perilstein was $1.61 per square 
foot for purchases in units of 100 square feet and the price to 
Optics was $1.60 per square foot in units of 10 square fect, plain- 
tiff’s resort to aggregate totals might be valid. What is missing 
herein is that quantity represented in the hypothetical by 100 
square feet or 10 square feet. Presumably the sales made by the 
manufacturer to its United States purchasers were all sales per 
square feet, nothing more or less. Consequently, there is no way 
to fix on one price and s say that it was the one at which sales in the 
usual wholesale quantities were made. The same quantities in 
individual sales were evidently sold at different prices. 

sk * * *% %* * 

Plaintiff has not shown that the price which it charges its 
United States purchasers was different for different quantities in 
the individual sales and, hence, has given no reason to resort to the 
statutory language defining usual wholesale quantities * * *, 

Here, too, there is no way to fix on one home market price and say 
that it was the one at which sales in the usual wholesale quantities were 
sold. For the same quantities in individual sales were sold by Bossons 
at different prices to different British wholesalers depending upon the 
indivdual wholesaler’s aggregate amount of purchases. 

In view of the foregoing, we hold that the trial court was correct in 
affirming the appraised values on the ground that the importer had 
failed to establish that the invoice prices at which the merchandise 
was sold fairly reflected market value. Judgment will be entered 
accordingly. 
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3efore RicHARDSON, LANpIS, and NEwMAN, Judges 


PER CURIAM: Appellant has filed an application for review of 
the decision and judgment of the trial court in Control Data Corpora- 
tion v. United States, 64 Cust. Ct. 693, R.D. 11703 (1970), which sus- 
tained appellee’s claimed values respecting certain imported mer- 
chandise, and upheld the Government’s appraised value respecting 
certain other merchandise. The Third Division, Appellate Term, 
unanimously reverses the trial court’s judgment insofar as it sustains 
appellee’s claimed values. 

Judges Landis and Newman are of the view that the court has juris- 
diction of all of the consolidated appeals for reappraisement; and on 
the merits, they reverse in part the judgment of the trial court. Judge 
Richardson is of the opinion that the court lacks jurisdiction of some 
of the appeals, and as to those cases he does not reach the merits, but 
rather would dismiss them. In the remaining cases, Judge Richardson 
is of the opinion that the court has jurisdiction; he concurs with the 
holding of Judges Landis and Newman reversing in part on the merits. 

The separate opinions of Judges Richardson, Landis and Newman 
follow: 


OPINION 


Ricrarpson, Judge: The instant application was filed by the Gov- 
ernment for a review of the decision and judgment of a single judge 
sitting in reappraisement in Control Data Corporation v. United 
States, 64 Cust. Ct. 693, R.D. 11703 (1970), and holding, among other 
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things, the proper dutiable value of inner and outer memory planes 
assembled in and exported from Hong Kong between November, 1965 
and October, 1966 to be constructed value as defined in 19 U.S.C.A., 
section 140la(d) (section 402(d), Tariff Act of 1930, as amended by 
the Customs Simplification Act of 1956) and represented by the 
claimed values of $48.59 (inner planes) and $48.92 (outer planes). 
Memory planes are component parts of electronic computers. These 
articles were entered, according to the entry papers, by the “consignee” 
Norman G. Jensen, Inc. on behalf of appellee, or by appellee as “con- 
signee”, at the claimed values, and were advanced in value upon ap- 
praisement under the constructed value basis of appraisement to vari- 
ous amounts shown on the invoices averaging $69.56 (inner planes) 
and $70.08 (outer planes), respectively. 

The difference between the claimed values which were sustained on 
reappraisement below and the appraised values contended for here 
by the Government involves the amount of profit under the con- 
structed value formula and the manner or extent to which the element 
of “profit” under that formula is to be applied to an exportation of 
“services” from a foreign country as distinguished from an expor- 
tation of “merchandise” from a foreign country—the components of 
the subject memory planes being at all times wholly owned by the 
appellee, an American corporation, and being merely “consigned” 
to a foreign-based subsidiary for the purpose of assembly into the 
memory planes at bar. And the case is here under some ten assign- 
ments of error filed by the Government against the disposition of 
this issue by the reappraising court below. 

It is to be noted that the case was tried and decided below on its 
merits without reference by the parties or the trial court to the 
entry papers comprising part of the record of the proceedings herein. 
This treatment of the instant case below poses a jurisdictional ques- 
tion for this court insofar as concerns the cases identified in the 
attached schedule of reappraisement appeals with the prefix (A). 
An examination of the entry papers in this (A) group of cases by 
me in connection with the instant application poses the question 
of the standing of the appellee to file and prosecute the subject re- 
appraisement appeals. This being the case, our primary obligation 
in connection with the instant application is to consider and dispose 
of the jurisdictional question even though it was not raised or con- 
sidered below. There is no requirement that, in matters pertaining 
to jurisdiction, a court’s pronouncements on the subject must await 
a signal from the parties. A court’s concern as to its jurisdiction over 
issues tendered it by parties for solution is omnipresent, and the 
existence of such concern as to its jurisdiction in a case can never be 
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made to depend upon the parties’ diligence or lack of it in pressing 
the point. As our appeals court pointed out in United States v. 
Klytia Corporation, 29 CCPA 109, 113, C.A.D. 178 (1941), it is the 
court’s duty to raise jurisdictional questions sua sponte and act upon 
them even if such questions are not referred to by the court below 
or by counsel for the parties. 

The entry papers in this group of cases indicate that the consignee 
is Norman G. Jensen, Inc., the person making entry on behalf of the 
appellee, and the person to whom notice of appraisement was given 
by the district director of customs in this case. The entry papers also 
show that the consignee did not comply with statutory procedures 
for filing an owner’s declaration by which it could have relieved itself 
from liability for increased and additional duties and conferred the 
> upon the appellee (see 19 U.S.C.A., section 
1485(d)). Since the appellee is not the “consignee” within the mean- 
ing of 19 U.S.C.A., section 1501(a) (section 501(a), Tariff Act of 
1930, as amended by the Customs Simplification Act of 1953) because 
it did not enter the merchandise or acquire the rights of a consignee, 
is it the “agent” of the consignee within the meaning of that statute? 
Section 1501 (a) reads: 


rights of a “consignee’ 


(a) The collector shall give written notice of appraisement to 
the consignee, his agent, or his attorney, if (1) the appraised , 


value is higher than the entered value, or (2) a change in the 
classification of the merchandise results from the appraiser’s 
determination of value, or (3) in any case, if the consignee, his 
agent, or his attorney requests such notice in writing before 
appraisement, setting forth a substantial reason for requesting the 
notice. The decision of the appraiser, including all determinations 
entering into the same, shall be final and conclusive upon all 
parties unless a written appeal for a reappraisement is filed with 
or mailed to the United States Customs Court by the collector 
within sixty days after the date of the appraiser’s report, or filed 
by the consignee or his agent with the collector within thirty days 
after the date of personal delivery, or if mailed the date of mailing 
of written notice of appraisement to the consignee, his agent, or 
his attorney. Every such appeal shall be transmitted with the 
entry and the accompanying papers by the collector to the United 
States Customs Court. 


Although the subject appeals for reappraisement were subscribed 
on behalf of the appellee by an attorney in fact over the signature 
line reading “(Consignee or Agent)”, no inquiry was made or evi- 
dence elicited at the trial to establish the appellee’s authority as the 
“agent” of the consignee. Consequently, the record is devoid of evi- 
dence of appellee’s standing or capacity to prosecute the instant ap- 
peals Wilmington Shipping Company v. United States, 52 CCPA 76, 
C.A.D. 861 (1965). 
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In Wilmington Shipping Company v. United States, supra, the 
Court of Customs and Patent Appeals rejected the contention of the 
appellant-consignee that the foreign seller of the merchandise was 
the “agent” of the consignee within the meaning of section 1501 for 
purposes of filing reappraisement appeals under that statute. In 
reaching this conclusion our appeals court quoted approvingly from 
the opinion of the Appellate Term, Third Division, as follows (p. 
80): 


It is also our opinion that United Plywood cannot be regarded 
as the agent of the consignee in writing the letters in question. As 
the Appellate Term stated : 

* * * There is nothing in the record which suggests anything 
more than a self-appointed agency in this regard. There is 
no record evidence of authorization from the appellant to 
United Plywood Co. to institute reappraisement proceedings 
as agent, written or otherwise. .. . 

And in BASF Colors & Chemicals, Inc. v. United States, 59 Cust. Ct. 
834, A.R.D. 228 (1967), affirmed on other grounds in 56 CCPA 47, 
C.A.D. 952 (1969), although involving reappraisement appeals sub- 
scribed in essentially the same manner as those at bar, the courts re- 
solved the “agency” question on the evidence. The Appellate Term, 
Second Division, explicitly called attention to the fact that the trial 
court had received evidence establishing the alleged “agency”. The 
court noted (p. 836) : 

At the trial, Robert Chavkin, testified that he was the assist- 

? 9 

ant vice president of Biddle Sawyer Corp. He stated : 

Q. Did you authorize BASF Colors & Chemicals, Inc. to file 
the appeals to reappraisement which are before the Court this 
afternoon ? —A. I did. 

Mr. Briavvert: Your witness. 

Mr. Sprecror: No questions. 

The court went on to point out (p. 837) : 

In the decision below, Judge Wilson held that the appeals for 
reappraisement were sufficient to confer jurisdiction upon the 
court. He noted that the testimony that Biddle Sawyer author- 


ized BASF Colors & Chemicals, Inc. to file appeals was uncon- 
troverted. ... 


And finally, on this phase of the case, the court there concluded (p. 
839) : 


_In the instant case, it is clear that Biddle Sawyer is the con- 
signee within the meaning of the Tariff Act of 1930 (sections 
483-485; 501 .... 


491-243—73 
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The foregoing authorities clearly affirm the view that the representa- 
tions and declarations of an alleged agent do not constitute the requisite 
proof of the authority necessary to enable a party to prosecute re- 
appraisement appeals as “agent” of the consignee within the meaning 
of section 1501(a). And since a declaration of the alleged “agent” is 
all that appears of record in this case, it follows that appellee has failed 
to prove that it had authority to prosecute the (A) group of appeals 
as “agent” of the consignee, and thereby confer jurisdiction upon the 
Customs Court to consider these appeals on the merits. This being the 
posture of the instant case, the (A) group of appeals should have been 
dismissed by the trial court at the conclusion of appellee’s case below 
on. jurisdictional grounds as a matter of law. 

In view of this conclusion I do not reach the merits of the instant 
application as framed in the assignments of error insofar as they 
relate to the (A) group of reappraisement appeals. 

This brings me to the second group of cases identified in the attached 
schedule of reappraisement appeals with the prefix (B). With respect 
to these cases, the record shows that the appraising officer was pos- 
sessed of no value information, and, consequently, soliciated and ob- 
tained from appellee certain data and figures pertaining to the mer- 
chandise. With the information thus obtained the appraiser calculated 
a percentage of profit [59.46%] realized by the Hong Kong assembler 
on the amount remitted to it [$14.66] for assembly of memory planes 
by dividing the assembler’s total costs—for direct labor [$2.63] plus 
overhead general and administrative expenses, and selling expenses 
[$6.57 ]—into its profit [$5.47]. The appraiser then applied this per- 
centage on the total product costs [both appellee’s and the assembler’s | 
to find a profit figure with which to arrive at a constructed value 
appraisement. 

The reappraising court rejected this method of calculating con- 
structed value as not comporting with the statutory formula, stating, 
among other things, “This is a fundamental error in the ascertainment 
of an amount for profit since the percentage was generated without 
regard for cost of materials and then an amount arrived at with full 
regard for cost of materials.” And then, perforce of the separability 
doctrine, the trial court permitted the utilization of the assembler’s 
profit figure, as contended for by the appellee, as the full measure of 
the profit element called for under the statutory formula, stating: 

... In this respect, plaintiff [appellee] is entitled to rely on those 
figures in the appraisement to which the presumption of correct- 
ness still attaches. In this case, it is only the method of computa- 
tion used by the appraising official which has been rejected. The 
underlying figures for cost of materials, general expenses and 
profit are not in dispute with regard to the inner and outer memory 


o 
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planes. These figures were supplied by the plaintiff and utilized by 
the appraising official as demonstrated by plaintiff’s collective 
exhibit 5 and exhibit 6. They remain presumptively correct and 
should serve as the elements of constructed value. 


On this review appellant [defendant below] contends that the re- 
appraising court misconstrued the separability doctrine insofar as it 
relates to the element of profit; and that while the instant transactions 
did not result in a sale in the country of exportation, and there were 
no sales in the country of exportation by competitors, the appraiser’s 
calculation of the exporter’s profit on the basis of the assembler’s profit 
was, nevertheless, a reasonable one in the event there had been a sale— 
there apparently being no other basis of appraisement to which the 
appraising officer could turn. 

A reading of the testimony of E. Douglas Larson, director and 
manager for remote sites of appellee’s computer manufacturing divi- 
sion, the correspondence exchanged between appellee and the com- 
petitors in the industry with Hong Kong based operations [ plaintiff's 
collective exhibits 3 and 4], and the affidavit of Kenneth D. Wallis, 
managing director of appellee’s Hong Kong based subsidiary, Waltek, 
Limited [plaintiff’s exhibit 7], affirms that not only was the subject 
merchandise “assembled” abroad on a consignment basis for the appel- 
lee, but that the same method of doing business characterized the 
operations of the competitors having Hong Kong based subsidiaries, 
who, together with appellee, constituted the entire industry in the 
country of exportation. 

The pertinent provisions of 19 U.S.C.A., section 1401a(d) (section 
402(d), Tariff Act of 1930, as amended by the Customs Simplification 
Act of 1956) read: 

Constructed Value 


(d) For the purposes of this section, the constructed value of 
imported merchandise shall be the sum of— 


* f * * * * * 

(2) an amount for general expenses and profit equal to that 
usually reflected in sales of merchandise of the same general 
class or kind as the merchandise undergoing appraisement 
which are made by producers in the country of exportation, 
in the usual wholesale quantities and in the ordinary course 
of trade, for shipment to the United States . . . . [Emphasis 
added. | 

Although I am in agreement with the trial court that the ascertainment, 

of a statutory profit in these cases by the appraiser did not comply 

with the requirements of section 1401a(d) as noted above, I, neverthe- 
less, agree with appellant that the “separability” rule has no applica- 
tion in this case, and, accordingly, I sustain assignments of error num- 
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bered 6, 7, and 8. The element of profit is in dispute between the parties, 
and is, in point of fact, the only area of contention between them. 
Consequently, appellee was put to its burden of proof respecting this 
element. 

What the appellee has established with its proofs as noted above is 
that the statutory element of profit cannot be established, insofar 
as memory planes are concerned, by reason of the fact that a market 
for the memory planes at bar, in the condition in which they were 
imported, was non-existent in the country of exportation at the critical 
times here involved. Memory planes were not offered for sale or sold 
in Hong Kong because their production there was under the control 
of parent corporations in this country for purposes other than for 
sale and distribution in Hong Kong. 

The lack of a market for memory planes in Hong Kong at the times 
in question is crucial in the case because “profit” is one of two elements 
in a constructed value appraisement under section 1401la(d) which 
must be determined in the market place if a value for imported mer- 
chandise is to be found under that statute. In this respect section 
1401a(d) differs significantly from counterpart provisions of prede- 
cessor tariff acts where statutory “minimums” for the profit element 
enabled appraising officers and reappraising courts to find a cost of 
production value even where as here goods were consigned by the im- 
porters to others in the country of exportation for production purposes 
there and the resulting end product lacked a market in the country of 
exportation. (See and compare Stirn v. United States, 12 Ct. Cust. 
Appls. 42, T.D. 39981 (1924), and Stirn v. United States, 10 Ct. Cust. 
Appls. 17, T.D. 88257 (1920), involving silk in the gray exported to be 
manufactured into dyed thrown silk or dyed spun silk yarns and 
returned to the United States, and Austin, Baldwin & Co. v. United 
States, 7 Ct. Cust. Appls. 186, T.D. 36505 (1916), involving waxed 
disks exported abroad to have vibrations of the human voice recorded 
on them and returned in such condition to the United States.) The 
effect of the elimination of these statutory “minimums” in section 
1401a(d) under the Customs Simplification Act of 1956 was to man- 
date even as to this residual valuation basis the measurement of value 
in the terms of the market place, at least in part. And the significance 
of this modification lies in the fact that it is not possible to ascertain 
a “profit” in the terms of section 1401a(d), absent a market in the 
country of exportation, without doing violence to the language of the 
statute. 

Ifowever, the proper application of the “profit” requirement of 
section 1401a(d) does not entail, at least in the first instance, a con- 
sideration of the profit derived in the country of exportation from 
sales of the merchandise undergoing appraisement—in this case mem- 
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ory planes. For the ascertainment of profit and general expenses Con- 
gress has adopted a collateral standard. Thus, under section 1401a(d) 
profit must be determined by a consideration of sales of merchandise 
of the same general class or kind—an obviously broader category of 
articles than that encompassed in any given importation of merchan- 
dise. See and compare New York Credit Men’s Adjustment Bureau, 
Inc., Trustee, etc. v. United States, 68 Cust. Ct. 319 A.R.D. 301, de- 
cided May 3, 1972. 

And herein lies the weakness I find in appellee’s case. For while 
appellee has properly pointed out to us the error in the appraisement 
at bar predicated upon the memory plane structure, insofar as the 
“profit” element is concerned, the record before the reappraising court 
is, nevertheless, left barren of any evidence of the “profit” derived from 
sales of merchandise of the same general class or kind which would 
support the “profit” figure [$5.47] contended for by appellee. The 
absence of such evidence is fatal to appellee’s case here. By limiting its 
proofs below solely to memory planes appellee has compounded the 
error in the appraisement findings which likewise avoided the col- 
lateral standard mandated by statute for the “profit” element deter- 
mination. 

In the absence of proof of value different from that arrived at by 
the appraiser, the appraisement must, nevertheless, stand as being 
presumptively correct, appellee having failed to discharge its twofold 
burden of proof. See 28 U.S.C.A., section 2633. Therefore, on this 
phase of the case, I find as facts: 

1. That the merchandise covered by the reappraisement appeals 
identified in the attached Schedule with the prefix (B) consists of 
inner and outer memory planes which were exported from Hong Kong 
by Waltek, Ltd. during the period between November, 1965, and Octo- 
ber, 1966. 

2. That said merchandise was appraised upon importation into the 
United States on the basis of constructed value as defined in 19 
U.S.C.A., section 1401la(d) (section 402(d), Tariff Act of 1930, as 
amended by the Customs Simplification Act of 1956) at varying 
amounts averaging $69.56 (inner planes) and $70.08 (outer planes) 
respectively. 

3. That the only item of the appraisement herein which is in dispute 
between the parties is the element of “profit”. 

4, That there is no evidence in the record that the element of profit 
contended for by appellee, namely, $5.47, is equal to that usually re- 
flected in sales of merchandise of the same general class or kind as the 
merchandise at bar which are made by producers in Hong Kong in 
the usual wholesale quantities and in the ordinary course of trade for 
shipment to the United States. 
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And on these facts, I conclude as matters of law: 

1. That appellee has failed to rebut the presumption of correctness 
attaching to the appraisement of the merchandise covered by the 
reappraisement appeals identified in the said Schedule with the pre- 
fix (B). 

2. That constructed value as defined in 19 U.S.C.A., section 1401a(d) 
(section 402(d), Tariff Act of 1930, as amended by the Customs 
Simplification Act of 1956) is the proper basis for the determination 
of the value of said merchandise. 

3. That such constructed values are represented herein by the ap- 
praised values. 

For the reasons stated, and upon the findings and conclusions herein 
made, I would reverse the judgment of the trial court, as to the re- 
appraisement appeals identified in the said Schedule with the prefix 
(A) I would dismiss said apeals on the ground that the appellee lacks 
legal capacity to prosecute said appeals, and as to the reappraisement 
appeals identified in the said Schedule with the prefix (B) the ap- 
praised values of the merchandise covered thereby I would sustain by 
reason of appellee’s failure to rebut the presumption of correctness 
attaching thereto. 

SCHEDULE 
Reap. No. Reap. No. 

(A) R66/15959 (A) R66/25764 
(A) R66/15960 (A) R6G/25765 
(A) R66/15961 (B) R66/25766 
(A) R66/15962 (B) R66/25767 
(A) R66/25754 (B) R66/25769 
(A) R66/25755 (B) R66/25770 
(A) R66/25756 (B) R66/25771 
(A) R66/25757 (A) R66/25772 
(A) R6G/25758 (A) R66/2: 

(A) R66/25759 (B) R66/25774 
(A) R66/25760 (B) R66/25775 
(A) RG6G/25761 (A) R66/26869 
(A) R6G/25762 (A) R66/26870 
(A) R66/25763 


OPINION 


Lanois, Judge: For the reasons herein briefly stated, I am unable 
to concur with that portion of Judge Richardson’s opinion wherein 
he would reverse and sua sponte dismiss the reappraisement appeals 
he designates “A” on jurisdictional grounds not raised, argued, or 
briefed by the parties at any stage of the proceedings. The posture of 
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this application for review does not mandate dismissal on jurisdic- 
tional grounds of the so-called “A” appeals for reappraisement. Here 
both parties accepted the jurisdiction of the court below to decide the 
vase. This court on review should be most reluctant to avoid a de- 
cision on the merits by asserting swa sponte that it has no jurisdiction 
under section 501, Tariff Act of 1930, as amended, by a narrow con- 
struction of the statute which importers and the government have 
relied on for more than forty years to adjust and determine their rights. 
Cf. Robertson v. Downing, 127 U.S. 607 (1888). 

The opinion of Judge Richardson contends that in the appeals 
for reappraisement prefixed “A” the appellee-importer was not the 
“consignee” within the meaning of section 501, Tariff Act of 1930, as 
amended, but we should note that the court of appeals in Hersey 
of Canada, Ltd. v. United States, 56 CCPA 64, 66, C.A.D. 955 (1969), 
declined to express an opinion on this question stating: “It is un- 
necessary for us here to determine whether Sazu [ultimate consignee] 
could properly have filed an appeal for reappraisement directly in 
its own name. Even if it could have done so, it would still be necessary 
for Hersey [the manufacturer] to establish that it was the agent of 
Sazu * * * [which] it * * * failed to do.” [In that case the ap- 
pellant was an alleged agent of the ultimate consignee. | 

The case of Zhe A. W. Fenton Co., Inc. v. United States, 53 CCPA 
98, 100, 101, C.A.D. 884 (1966), is also significant wherein the court 
of appeals observed that the question of proper notice to the con- 
signee of hearing of an appeal to reappraisement should be raised 
by motion to vacate rather than by motion for rehearing or by 
application for review. 

BASF Colors & Chemicals, Ine. v. United States, 56 CCPA 47, 
50, C.A.D. 952 (1969), is also pertinent wherein the defendant- 
appellee had contended before the single judge and the Appellate 
Term that the appeal for reappraisement should have been dismissed 
for lack of jurisdiction on the ground appellant was not authorized 
as agent to file the appeal. Defendant-appellant did not urge the 
point before the court of appeals and the latter court stated it was 
satisfied it had jurisdiction to determine the merits of the appeal. 

In the absence of any challenge by appellant (defendant below) 
to the right of appellee (plaintiff below) to file these appeals for re- 
appraisement directly in its own name, whether as consignee or agent, 
I am satisfied that we have jurisdiction to determine the merits of 
the application. 

Now proceeding to a discussion of the merits of appellant’s applica- 
tion for review, the substantive issue which the parties briefed, argued 
and presented to this court for decision is whether on the statutory 
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valuation basis conceded to be correct, to wit, constructed value under 

section 402(d) of the Tariff Act of 1930, as amended, 19 U.S.C.A. 
§ 1401a(d), the trial court properly allowed the amount of profit 
claimed by appellee (plaintiff below). 

As to that issue, I concur in the result reached by Judge Richard- 
son in the appeals for reappraisement he designates “B”, wherein 
he has determined that for failure of proof by appellee, the value of the 
imported merchandise (including the amount of profit found by the 
appraiser) is the constructed value, as appraised. 

Since the result Judge Richardson has reached in the reappraise- 
ment appeals he has designated “B” necessarily, in my judgment, 
similarly determines the merits of the appeals for reappraisement he 
has designated “A”, I am also of the opinion that the value of the 
imported merchandise (including the amount of profit found by the 
appraiser) covered by the reappraisement appeals designated “A”, 
is the constructed value, as appraised.? 

Accordingly, I find as facts: 

1. That the imported merchandise consists of inner and outer mem- 
ory planes exported from Hong Kong by Waltek, Limited during the 
period between November, 1965 and October, 1966. 

2. That the imported inner and outer memory planes were 
appraised on the basis of constructed value as defined in section 
402(d) of the Tariff Act of 1930, as amended by the Customs 
Simplification Act of 1956. 

3. That the only item of the appraisement in dispute, on constructed 
value basis, is the statutory element of “profit”. 

4, That there is no evidence that the amount of profit contended 
for by appellee (plaintiff below) is an amount equal to that usually 
reflected in sales of merchandise of the same general class or kind 
as the imported inner and outer memory planes made by producers 
in the country of exportation in the usual wholesale quantities, and 
in the ordinary course of trade, for shipment to the United States 
as required under section 402(d) (2), as amended. 

I conclude as a matter of law: 

1. That constructed value, as defined in section 402(d), as amended, 
is the proper basis for valuing the imported inner and outer memory 
planes. 

2. That the appraised values (including the element of profit) on 
constructed value basis are presumptively correct, and that appellee 
(plaintiff below) has failed to overcome the presumption. 

1 The appeals for reappraisement Judge Richardson designates ‘‘A’” and “B” are a group 


of appeals for reappraisement which were consolidated for trial without objection and 
without any designation as “‘A” cases and “B” cases. 
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3. That the constructed values are the appraised values, 
Upon the basis of these findings and conclusions, the judgment below 
should, in my opinion, be reversed. 


OPINION 


Newman, Judge: Two principal questions are presented for 
decision: (1) whether appellee had standing to file the appeals for 
reappraisement pursuant to 19 U.S.C. § 1501(a)* and (2) whether the 
trial court correctly sustained the constructed values claimed by 
appellee.’ 

Sranpinc To Sur 


Prior to dealing with the merits of this case, I wish to comment 
briefly concerning appellee’s standing to sue in the “A” group of cases. 
In those cases, Norman G. Jensen, Ine., a customhouse broker, entered 
the merchandise for the account of Control Data. Jensen declared in 
the entry papers that it was the “nominal consignee” and that Con- 


trol Data was the “actual owner for customs purposes”. However, no 
owner’s declaration as provided for in 19 U.S.C. § 1485(d) and Cus- 
toms Regulation section 8.18(d) was filed, nor was any superseding 
bond filed pursuant to the above cited regulation. 

My esteemed colleagues have differed respecting the appellee’s stand- 
ing to sue. Judge Richardson has concluded that the court lacks juris- 


diction because appellee Control Data was not a “consignee” under sec- 
tion 150i (a), and the record lacks proof that appellee filed the appeals 
for reappraisement as an agent of the consignee. Judge Landis, how- 
ever, is of the view that absent any challenge by appellant to the right 
of appellee to file the appeals, the court has jurisdiction. For the fol- 
lowing reasons, I concur with Judge Landis. 

Even if appellee was not a “consignee” under section 1501 (a) ,? that 
provision also expressly authorizes appeals to be filed in the name of an 
agent of the consignee. The notices of appeal in the “A” group of cases 
were filed by an attorney-in-fact on behalf of Control Data, and under 
the signature line there appear the words “(Consignee or Agent)”. 

1This section provides: “* * * The decision of the appraiser * * * shall be final and 
conclusive upon all parties unless a written appeal for a reappraisement is filed with or 
mailed to the United States Customs Court by the collector within sixty days after the 
date of the appraiser’s report, or filed by the consignee or his agent with the collector within 
thirty days after the date of personal delivery, or if mailed the date of mailing of written 
notice of appraisement to the consignee, his agent, or his attorney. * * *” [Italics added.] 

2It should be noted that the trial court affirmed the appraised values of the extended 
memory core mats, but no application for review from that part of the judgment was filed 
by appellee. 

®See Wilmington Shipping Company vy. United States, 52 CCPA 76, 79, C.A.D. 861 
(1965) ; Top Form Brassiere Mfg. Co., Ltd. v. United States, 68 Cust. Ct. 288, R.D. 11770, 


342 F. Supp. 1167 (1972) ; Isador Dorfman vy. United States, 36 Cust. Ct. 540, R.D, 8555 
(1956). 


491-248—73——_5 
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[Emphasis added.] Yet, at no stage of the litigation—during the trial 
or during the application for review—has the Government challenged 
appellee's standing to sue, either as a consignee or as an agent. Under 
these circumstances, I am of the opinion that there was no burden cast 
upon appellee to go forward with proof of its standing to sue when no 
issue was raised by appellant. Cf. Unite A States v. Barr Shipping Com- 
pany, Ine., 68 Cust. Ct. 332, A.R.D. 303 (1972).* 

Plainly, if appellant had raised a question of agency by a motion to 
dismiss at the trial, then it would have become necessary for appellee 
to establish its standing to file the appeals for reappraisement. See 
BASF Colors & Chemicals, Inc. vy. United States, 59 Cust. Ct. 83 
A.R.D. 228 at ), aff'd, 56 CCPA 47, C.A.D. 952 (1969) ; Hersey of 
Canada. Ltd. v. United States. 56 CCPA 64, C.A.D. 955, 406 F.2d 1394 
(1969). See live Wilmington Shipping Company, supra, 52 CCPA at 
80. 

Hence, I have concluded that it would be most unjust at this late 
stage of the proceedings, and without any question having been raised 
by appellant, for the court to assume that appellee lacked standing to 
file the appeals for reappraisement and to dismiss them sua sponte. 


Tue Merits 
iF 


Judge Richardson reached the merits only of the “B” group of cases; 
Judge Landis reached the merits of both the “A” and “B” groups. 
Similarly, this discussion applies to the “A” and “B” eases. 

Appellee, a manufacturer of computers imported frem its wholly- 

owned subsidiary, Waltek, Ltd. (situated in Hong Kong) certain 
“memory planes” for use in its computers. The dates of exportation 
were from November 1965 through Octeber 1966, and the port of entry 
vas Minneapolis, Minnesota. For reasons relating to quality, specifica- 
tions, and cost, appellee “consigned” the necessary materials to Waltek 
for assembly into the imported merchandise, and title to the materials 
remained with appellee. 

The district director at the port of entry appraised the merchandise 
on the basis of constructed value, as defined in 19 U.S.C. § 1401a(d). 
‘rhe appraised values include an amount for constructiv ely segregable 

American goods. 


The learned trial judge held that constructed value was the proper 
basis for appraisement, but that the method used by the Government 
to determine the profit element of such value was improper. ae 
tionally, the trial court held that appellee had successfully proven the 
elements of constructed value, and upheld the values sald by 


* See concurring opinion by Judge Maletz. 
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appellee. The sole issue concerns the proper amount of profit to be 
included in the constructed value of the memory planes. 

It appears that on or about March 22, 1966, the import specialist in 
the district director's office in Minneapolis requested appellee to sub- 
mit a breakdown of Waltek’s assembly charge ($14.67). In response to 
such request, appellee furnished the following figures: 


Direct labor $ 2.63 
Overhead, general and administrative expenses 
and selling expenses........-..-2..-........ $ 6.57 
Profit § 5.47 
Total charge per assembly plane $14.66 [$14.67] 

On April 21, 1966, the district director’s office sent a notice (Customs 
Form 5555) informing appellee that the basis of appraisement would 
be constructed value computed in the manner indicated on an attached 
sheet, and that the figures used in such computation were those sup- 
plied by appellee. Additionally, the district. director’s office gave 
appellee’s representatives a worksheet illustrating the method of com- 
putation utilizing the figures appellee submitted.’ The figures in the 
worksheet apply to only some of the entries involved in this case, but 
the method of computation applies to all the entries. The worksheet 
shows the mathematical computations involved in determining the con- 
structed value of the memory planes. Costs of direct labor ($2.63) and 
overhead ($6.57) were added, and the total figure ($9.20) was divided 
into the profit ($5.47), yielding 59.46 per cent profit. The cost of labor 
and overhead (9.20) was added to the landed cost of the American 
materials ($34.04), resulting in a total cost of $43.24. That latter fig- 
ure was then multiplied by Waltek’s percentage of profit (59.46 per 
cent) to determine the dollar figure for profit per memory plane. The 
profit per memory plane was computed to be $25.71, which figure was 
then added to $43.24 (total costs for labor, overhead and materials), 
resulting ina “constructed value” of $68.95. 

The record also includes an aflidavit of the managing director of 
Waltek, which shows Waltek’s profit as $6.05. Constructed values 
found by the trial court, and claimed by appellee, include the profit 
figure of $6.05, while appellant relies upon the profit figure included 
in the appraisement computed in the manner shown above. 

2. 
Appellant contends that the trial court erred in holding that a pre- 


sumption of correctness attached to Waltek’s profit because only the 
profit figure which the district director included in the appraised value 


5 The worksheet is set forth at length in the decision of the trial judge. 64 Cust. Ct. 
at 700. 
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(viz., $25.71) may be considered presumptively correct. Appellee in- 
sists that the trial court correctly held that a presumption of correct- 
ness attached to Waltek’s profit figure, inasmuch as such figure was 
utilized by the Government in its computation of constructed value. 
In my view, there is a presumption of correctness attaching both to 
Waltek’s profit figure utilized in the Government’s computation 
($5.47), and the profit figure the district director derived from the 
latter figure by a computation ($25.71) which he included in the con- 
structed value. Waltek’s profit has the status of a “subsidiary finding” 
by the district director solely as to the amount of Waltck’s profit, and 
thus is presumptively correct only to that extent. On the other hand, 
the amount of profit which the district director included in the con- 
structed value ($25.71) has the status of a presumptively correct “sub- 
sidiary finding” that such amount was “equal to that usually reflected 
in sales of merchandise of the same general class or kind as the mer- 
chandise undergoing appraisement”, as required by 19 U.S.C. § 1401la 
(d) (2). 


9 
v0. 


Since there is no presumption that Waltek’s profit was “equal 
to that usually reflected in sales of merchandise of the same general 
class or kind” (because it was not the profit included in the appraised 
value), appellee had the burden of establishing by proof the profit 


usually reflected in sales. In that connection, the record establishes 
that appellee sent letters to four parent companies, viz., Ampex 
Corporation, Fabri-Tek, Electronic Memories and Lockheed Aircraft 
International, inquiring whether each such parent company through 
an “affiliated operation” in Hong Kong “assembled, manufactured 
or otherwise fabricated” memory planes; and if so, whether the parent 
companies would disclose “the amount or rate of profit attributable 
to the assembly of these products in Hong Kong”. The replies to 
appellee’s letters by the four parent companies affirmed that they had 
subsidiary or affiliated operations in Hong Kong which assembled 
memory planes, but each company declined to disclose the profits 
made by its Hong Kong subsidiary. No inquiries similar to those sent 
the parent companies in the United States were sent directly to the 
subsidiary firms located in Hong Kong. 

Where diligent effort has been made to ascertain the profits of 
other manufacturers in the country of exportation without success, 
the courts have accepted the actual profit of the exporter of the in- 
volved merchandise. United States v. Jovita Perez, 36 CCPA 114, 
C.A.D. 407 (1949) ; Rea Cutlery Corp. v. United States, 55 Cust. Ct. 


a 


®The record indicates that Waltek and these four subsidiaries comprised the entire 
industry in Hong Kong engaged in assembling memory planes. 
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778, A.R.D. 199 (1965); United States v. Berben Corporation, 49 
Cust. Ct. 497, A.R.D. 147 (1962). Here, the trial court held that 
appellee’s “inquiries do not constitute the diligence required by this 
court since such inquires should have been directed to the subsidiaries”. 
Appellee argues that the trial court erred in so holding because “the 
record shows the requested information was in the possession of and 
available to each company contacted”. 

Even granting that appellee exercised “diligent effort”, this court 
could not accept Waltek’s actual profit, as “equal to that usually re- 
flected in sales” under section 1401a(d) (2), because neither Waltek 
nor the other Hong Kong companies involved in similar assembly 
operations were engaged in sales of memory planes. Section 1401a(d) 
(2) is explicit that the profit included in constructed value shall be 
reflected in “sales of merchandise of the same general class or kind 
as the merchandise undergoing appraisement” in the “usual wholesales 
quantities” and in “the ordinary course of trade”. Significantly, 
Waltek’s “sales” and those of the other Hong Kong subsidiaries were 
of assembly services, not merchandise. In no decision which has been 
called to the court’s attention has the “diligent effort” rule been applied 
where the exporter was making its profit merely on a service. Conse- 
quently, I have concluded that the “diligent effort” rule is not appli- 
“able in this case. 

4. 


The trial court determined that the method used by the Government 
to determine the profit component of constructed value circumvented 
item 807.00, TSUS.’ Although item 807.00 is not directly involved in 
these proceedings, the question of whether the appraisements have cir- 
cumvented that provision may properly be considered. 

The fact that a portion of the profit on a sale of merchandise may be 
attributable to the materials in the product sold does not, in any way, 
defeat the provisions of item 807.00. If in liquidating the entries under 
item 807.00, the district director deducts “the cost or value of such 
products of the United States” from the “full value of the imported 
article”, the importer will receive all the exemption from duty to which 
it is entitled. Cf. Border Brokerage Company v. United States, 44 Cust. 
Ct. 688, R.D. 9687 (1960). 


7Item 807.00 provides: “Articles assembled abroad in whole or in part of fabricated 
components, the product of the United States, which (a) were exported in condition ready 
for assembly without further fabrication, (b) have not lost their physical identity in such 
articles by change in form, shape, or otherwise, and (c) have not been advanced in value 
or improved in condition abroad except by being assembled and except by operations inci- 
dental to the assembly process such as cleaning, lubricating, and painting___-___ A duty 
upon the full value of the imported article, less the cost or value of such products of the 
United States * * *”, 
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In the instant case, a deduction of the cost of materials from the 
values found by the trial court would Jeave merely the importer’s 
cost of assembly upon which to assess duty under item 807.00, How- 
ever, unlike articles exported for repairs, alterations, or processing 
(upon which a duty is assessed on the value of the repairs, alterations 
or processing), articles assembled abroad of components of the 
United States are to be assessed duty upon the full value of the im- 
ported article less the cost or value of United States components. In 
my opinion, the values determined by the trial court are not the “full 
values” called for by item 807.00 from which the cost of materials 
must be subtracted. 

5. 

In justification for its method of determining the profit component 
of constructed value, appellant states in its brief that “there were no 
sales from which to select a profit, and there was no other basis of 
appraisement [than constructed value] to which the District Director 
could turn”. Further, appellant argues that the method employed 
“was a reasonable one to arrive at what the profit would have been 
had there been a sale”. 

Under 19 U.S.C. § 1500, the appraising officer has the duty to ap- 
praise merchandise by ascertaining or estimating its value “by all rea- 
sonable ways and means in his power”. I am of the opinion that 
since there were no sales of memory planes, the appraiser’s method 
of estimating the profit component of constructed value was in com- 
pliance with sections 1500 and 1401(a) (d) (2). 


6. 


I am cognizant that an absence of sales causes administrative dif- 
ficulties in determining constructed value under our present statute, 
and from a practical standpoint places a virtually insuperable burden 
of proof on an importer contesting an appraisement in this court. 
In Bell Importing Co. v. United States, 57 Cust. Ct. 552, R.D. 11196 
(1966), Judge Nichols, commenting upon the Hong Kong tailor- 
made clothing trade, observed (57 Cust. Ct. at 555-56) : 

* * * That trade offers difficulties both as to administrative and 
judicial statutory appraisement, which were devised for quite 
different conditions. * * * 

% * * * * *% * 

Demonstrating a customs appraisal wrong is never easy, and 
it varies from moderately difficult to practically impossible, de- 
pending on the type of merchandise and the practices usual in 
the trade involved.* * * 


§ See items 806.20 and 806.30, TSUS. 
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I believe that the foregoing observations are equally pertinent to 
the present case. The absence of sales of memory planes in Hong Kong 
for exportation to the United States obviously placed a “practically 
impossible” burden of proof on appellee. Although the result reached 
in this case undoubtedly appears harsh and somewhat unjust, the 
remedy, if any, must lie with Congress. 

In sum, I am fully aware of and sympathize with appellee’s predica- 
ment. But confronted by the clear provisions of the statute, appellee’s 
failure to prove the profit “usually reflected in sales of merchandise 
of the same general class or kind” is fatal to appellee’s case. The 
district director was correct in rejecting Waltek’s profit figure ($5.47) 
as it was not the profit required by the statute; and the court, of 
course, is bound by the statute. 

Accordingly, I am constrained to join my associates in reserving 
that part of the decision predicated upon the profit Waltek made on 
its assembly services. 

I find as facts: 

1. The imported merchandise consists of certain inner and outer 
memory planes which were exported from Hong Kong by. Waltek, 
Ltd., during the period of November 1965 through October 1966. 

2. The merchandise does not appear on the Final List, T.D. 54521. 

3. The merchandise was appraised on the basis of constructed value 
as defined in section 402(d) of the Tariff Act of 1930, as amended by 
the Customs Simplification Act of 1956. 

4. Appellee agrees that constructed value is the proper basis for 
appraisement; and the sole issue concerns the statutory element of 
“profit”. 

5. At or about the time of exportation, inner and outer memory 
planes were not sold or offered for sale in Hong Kong for exportation 
to the United States, but the Hong Kong firms producing memory 
planes were engaged in merely assembly operations for firms in the 
United States. 

6. The exporter’s (Waltek’s) profit was not made on sales of memory 
planes, but rather was made on assembly operations, which utilized 
component materials furnished entirely by appellee on a “consign- 
ment” basis. 

7. There is no evidence that Waltek’s profit (contended by appellee 
to represent the correct amount of profit) is equal to that usually re- 
flected in sales of mechandise of the same general class or kind as the 
merchandise undergoing appraisement. 

8. Utilizing certain figures supplied by appellee, the district director 
determined Waltek’s percentage of profit on its assembly operation, 
and then applied that percentage to the landed cost of American 
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materials, as well as to the costs of direct labor and overhead. The 
underlying figures utilized by the Government to compute the statu- 
tory element of profit under section 402(d) (2), as amended, are not in 
dispute. 

I conclude as matters of law: 

1. Constructed value, as defined in section 402(d) of the Tariff Act 
of 1930, as amended by the Customs Simplification Act of 1956, is the 
proper basis for appraisement. 

2. There is no presumption that Waltek’s profit on its assembly op- 
eration was equal to the profit which was usually reflected in sales of 
merchandise of the same general class or kind as the merchandise 
undergoing appraisement; and the trial court erred in so holding. 

3. The constructed values, including the element of profit, found 
by the district director are presumptively correct, and appellee (plain- 
tiff below) has failed to overcome that presumption. 

4, The constructed values of the merchandise are the appraised 
values. 

5. The judgment of the trial court should be reversed respecting the 
inner and outer memory planes. 
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Opinion and Order Re: Plaintiff's Motion For Leave to Take a 
Deposition by Oral Examination 
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Rode & Qualey (Peter Jay Baskin of counsel) for the plaintiff. 
Harlington Wood, Jr., Assistant Attorney General (Andrew P. Vance, Chief, 
Customs Section, Herbert P. Larsen, trial attorney ), for the defendant. 


Watson, Judge: Plaintiff has moved, pursuant to rule 7.3 of the 
rules of this court,' to “depose the United States through its agent, Im- 


iThe relevant portions of rule 7.5 are as follows: 

(a) When Depositions May Be Taken: After an answer is filed and by leave of court upon 
motion, any party may take the testimony of any person, including a party by deposition 
upon oral examination: The attendance of witnesses may be compelled by the use of 
subpoena as provided in rule 10.1. 

(b) Notice of Examination: General Requirements; Special Notice; Production of Documents 
and Things; Deposition of Organization: 

(1) A party desiring to take the deposition of any person upon oral examination shall 
file a motion therefor. The motion shall state the time and place for taking the deposition 
and the name and address of each person to be examined, if known, and, if the name fs 
not known, a general description sufficient to identify him or the particular class or group 
to which he belongs. If a subpoena duces tecum is to be served on the person to be examined, 
a designation of the materials to be produced thereunder shall be attached to or included 
in the motion. 

(2) A motion to take the deposition of a party may be accompanied by a request for the 
production of documents and tangible things at the taking of the deposition. 

(3) The court may, for good cause shown, enlarge or shorten the time for taking the 
deposition. 

(4) A party may in his motion name as the derunent a public or private corporation or 
a partnership or association or a department or agency of the United States, or a bureau, 
division or section of any such department or agency, and designate with reasonable 
particularity the matters on which exnmiuation is requested. The organization so named 
shall designate one or more officers, directors, or managing agents, or other persons duly 
authorized and qualified, to testify in its behalf as to matters known or available to the 
organization. This subparagraph (b)(4) does not preclude taking a deposition by any 
other procedure authorized in these rules. 
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port Specialist, J. C. Ellis” upon oral examination in Norfolk, Vir- 
ginia as well as for the production at that examination of all docu- 
ments * and tangible things in his possession relating to the classifica- 
tion of the merchandise at issue and the classification of yarns of 
grouped filaments under items 310.01, 310.02, 309.30 and 309.31 of the 
Tariff Schedules of the United States. 

Defendant opposes the motion on a number of grounds, the first of 
which is technical and may be disposed of briefly. Defendant contends 
in effect that if it is the intention of the plaintiff to depose an agency 
or bureau of the United States, pursuant to the provisions of rule 
7.5(b) (4), it must leave the designation of the person who will testify 
to the deponent in the manner provided in said rule. I do not agree. 
The provisions of rule 7.3(b)(4) were simply intended to benefit a 
party which knew reasonably well what it was seeking to discover but 
could not name the particular person in the organization who could 
supply the desired information.’ If, on the other hand, the party seek- 
ing discovery can name the individual in the organization whose testi- 
mony is sought, and that individual is in a position to speak for the 
organization, the party can proceed under rule 7.3(b) (2) (deposition 
ofa party). 

On this point, however, I doubt whether the moving party in this 
instance can term its desired deposition a deposition of the “de- 
fendant”. Theoretically, if the deposition of the import specialist is 
of a party, a subpoena is not needed to compel his attendance and a 
subpoena duces tecum need not be used to obtain the desired documents. 
The deposition of a party can also be used more freely than that of a 
witness. In this regard, I think a distinction must be drawn between 
employees of a governmental agency and those who may be regarded 
as spokesmen for the agency.’ Insofar as I am aware of the duties 
of the import specialist, important as they may be to the issues in this 
case, they do not vest in him the formal ultimate decision making 
authority which is the hallmark of those who can be considered as 
speaking fora given organization.® 


Since the thrust of the proposed discovery is in actuality directed at 
the import specialist and since the motion is proper in all other re- 


spects, I will treat it as a motion to take the deposition of “any person” 


under rule 7.3(b) (1) and proceed accordingly.® Such a motion requires 


2 These include foreign reports, correspondence, books, reports and related Bureau rulings. 

3 See generally, 4A Moore’s Federal Practice 50.57[8]. 

‘Cf, Burns Bros. vy. The B & O No. 177 & The B & O No. 179, 21. F.R.D. 142, 144 (EDNY 
1957) See generally, Wright & Miller, Federal Practice and Procedure: Civil § 2103. 

5 Of course, a designation by the organization of a certain employee, such as under rule 
7.3(b) (4), would make his testimony that of the party regardless of his normal authority. 

® Defendant's connected objection that the motion lacked sufficient particularity as to 
the matter on which examination is requested is similarly without merit since defendant, in 
response to this motion, need not designate a person to testify. 
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a subpoena duces tecum to compel attendance and the production of 
designated materials and the resulting deposition should be treated as 
a deposition of a witness who is not a party. 

In sum, the party seeking discovery can name the individual whose 
testimony it seeks and treat that testimony as the deposition of the op- 
posing party if the individual holds a position which, by its nature, 
authorizes him to speak for his organization or is designated as a 
spokesman by the organization. 

The remaining grounds on which defendant opposes the motion are 
as follows: that plaintiff has not attempted less expensive and burden- 
some methods of discovery; that no showing of good cause has been 
made to justify deposition by oral examination at a significant dis- 
tance from the court and that no provision has been made in plain- 
tiff’s proposed order for it to bear the costs and expenses of defendant’s 
counsel attending the proposed deposition. 

I do not consider these grounds as proper in opposition to this mo- 
tion. I read rule 7.3 as requiring what is in the nature of an informative 
motion. Such a motion is properly made if it contains the information 
set out in rule 7.3(b) (1), namely, the time and place for taking the 
deposition and the name and address of each person to be examined 
(or a general description sufficient to identify the person) or the infor- 
mation required by rule 7.3(b) (4). This motion constitutes a notice of 
examination as well and, if it contains the named particulars, leave 
of the court should be granted. The only appropriate grounds for 
opposition are the absence of any of the named particulars. 

I would consider any other interpretation of rule 7.3 as contrary 
to its explicit provisions, as creating an unwarranted distinction 
between the availability of this method of discovery and others and 
as being in marked disharmony with the tendency in modern federal 
practice towards the untrammeled and availability of the tools of 
discovery.’ 

The requirement for leave of the court in this situation has no 
parallel in the federal rules * and as between its representing a formal 
notice requirement or a complete departure from general federal 
practice, I must choose the former. 

All this is not to say that the substance of defendant's objections are 
unimportant. It does mean, however, that they are relevant, not to 


7 Even if it were possible to view rule 7.3 as requiring a showing of “good cause” by the 
moving party (something unlikely in view of the absence of that phrase) I would consider 
as entirely adequate a showing that the circumstances are such as to “* * * give the court 
reason to expect that the beneficial objectives of pre-trial discovery will be achieved.” 
Crow v. Chesapeake & Ohio Ry. Co. 29 F.R.D. 148, 159-151 (D.C. Mich. 1961) See also, 
United Air Lines, Inc. v. United States 26 F.R.D. 213, 216-217 (D.C. Del. 1960) Cf. Wright 
¢é Miller, Federal Practice and Procedure: Civil § 2205. 

See Wright & Milier, Federal Practice and Procedure: Civil § 2104. 
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this motion, but to a possible motion for a protective order under 
rule 6.1(¢).° That rule is the one to which a party or person must 
turn if its objections to the discovery sought are other than technical. 

Since suflicient information has been presented in the motion papers 
and in conference with the parties to enable me to examine this matter 
in a complete manner and since considerations of justice and fairness 
demand the resolution of this dispute in as efficacious a manner as 
possible, T will treat defendant’s opposition as if it were a cross-motion 
for a protective order. This will also enable me to express, at the outset, 
what I feel are certain basic guiding principles in deciding whether to 
issue a protective order. 

Of the stated grounds for a protective order, the one to which de- 
fendant’s objections seem most closely related, is that the discovery 
sought will cause the defendant “undue burden or expense.” Of the 
possible protective measures under these circumstances, T discern three : 
forbidding the discovery sought, providing for a method of discovery 
other than that selected, or changing the terms and conditions of the 
requested discovery. 


The issuance of a protective order requires a balancing of numerous 
conflicting considerations and the burden of showing an adequate 
reason is clearly on the party seeking protection.’° Foremost among 
the relevant considerations, is the right of a party to obtain discovery 


in preparation for trial. While this is not an absolute right, it must 
be given significant weight in view of the prevailing philosophy of 
modern federal procedure and the unquestioned value of discovery in 
promoting a well informed adjudication on the merits.™ 

Against this background, I turn to a study of the nature of the 
method of discovery desired, its appropriateness in relation to the pur- 
poses of the discovery, its usefulness compared to other possible meth- 
ods and the general fairness of the conditions under which it is sought. 


® Protective Orders: Upon motion by any party or by the person from whom discovery is 
sought, and for good cause shown, the court may make any order which justice requires 
to protect a party or person from annoyance, embarrassment, oppression, or undue burden 
or expense, including, but not limited to, one or more of the following: 

(1) that the discovery not be had; 

(2) that the discovery may be had only on specified terms and conditions, including a 
designation of the time or place ; 

(3) that the discovery may be had only by a method of discovery other than that 
selected by the party seeking discovery ; 

(4) that certain matters not be inquired into, or that the scope of the discovery be 
limited to certain matters. 

(5) that discovery be conducted with no one present except persons designated by the 
court ; 

(G6) that a deposition, after being sealed, be opened only by order of the court ; 

(7) that a trade secret, or confidential research, development or commercial informa- 
tion not be disclosed or be disclosed only in a designated way; or 

(8) that the parties simultaneously file specified documents or information enclosed in 
sealed envelopes to be opened as directed by the court. 

10 Glick v. McKesson & Robbins, Inc., 10 F.R.D. 477, 479, 480 (D.C. Mo. 1950). 

il United States v. Procior &€ Gamble Co., 356 U.S. 677, 682-682 (1958). 
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Plaintiff is seeking to depose by oral examination the import special- 
ist responsible for the advisory classification of the merchandise at 
issue. Plaintiff wishes to take the deposition in Norfolk, Virginia, the 
city in which the import specialist works. 

Deposition by oral examination is generally considered to be a most 
flexible and probing tool of discovery * and of particular usefulness 
when the witness is likely not to be fully cooperative.® It is also pre- 
ferred when the examination is likely to be wide ranging and involve 
extensive related matters.'* It appears to me that the tool of deposi- 
tion by oral examination is well suited to the examination of the import 
specialist and its nature is highly appropriate in light of the identity 
of the witness, his employment by the opposing party, his involvement 
in the subject matter at issue and the strong probability of his being 
knowledgeable in a wide range of matters relevant to this action. By 
the same token, it would not seem that any other “less objectionable” 
method of discovery could be reasonably expected to yield comparable 
beneficial results in as direct and efficient a manner.’® In any event, 
I do not believe a party must exhaust “easier” means of discovery, 
before it can take oral depositions.’® Such a requirement would be 
retrogressive, an impediment to free discovery which ought to be im- 
posed only in exceptional circumstances. Thus, there may be times, 
such as when the discovery is for the purpose of confirming a single 
fact or a simple sequence of facts or compiling well-known required 
evidence, where the use of depositions by oral examination may be 
excessive. In the present instance, however, it seems perfectly suited to 
the requirements and potentials of the circumstances. 

Finally, on the terms and conditions of the discovery, I see nothing 
untoward in plaintiff’s desire to hold the examination in Norfolk. 
This certainly suits the convenience of the witness and the burdens 
placed on him ought not to be overlooked. Furthermore, I would 
think the defendant can be considered as having its convenience served 
by an examination in the city where its employee works, especially a 
defendant as “omnipresent” as the United States. I would even make 
an analogy here to the examination of officers and agents of a corpora- 
tion which is ordinarily taken at the corporation’s principal place of 
business." 

12 Worth v. Trans World Films, Inc., 11 F.R.D. 197, 198 (S.D.N.Y. 1951). 

13 Interlego A. G. v. Leslie Henry Co., 32 F.R.D. 9 (D.C. Pa. 1963). 

14 Clair v. Philadelphia Storage Battery Co., 27 F. Supp. 777 (D.C. Pa. 1939). See 
generally, Wright € Miller, Federal Practice and Procedure: Civil § 2309. 

1% Goldberg v. Raleigh Manufacturers, 28 F. Supp. 975 (D.C. Mass. 1939). 

16 Fraiser v. Twentieth Century-Fox Film Corp., 22 F.R.D. 194 (D.C. Nebr. 1958). 

1 Buryan v. Maw Factor & Ce., 41 F.R.D. 330 (D.C.N.Y. 1967). See also, Grey v. Con- 


tinental Marketing Associates, Inc., 315 F. Supp. 826, 832 (D.C. Ga. 1970) ; Connell v. 
Biltmore Security Life Insurance Company, 41 F.R.D. 136, 137 (D.C.S.C. 1966). 
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Tn this respect I do not think the presence of defendant’s counsel in 
New York City gives that city any preference as the site for the 
examination of defendant’s employee or even makes it markedly more 
convenient for defendant. 

Finally, defendant contends that under rule 7.8% plaintiff ought 
to bear the costs and expenses involved in attendance of defendant’s 
counsel at the examination. I do not agree. Rule 7.8, which requires the 
deposing party to bear the expenses incident to taking depositions, 
refers to the expenses at the place of taking. Defendant’s approach 
would place an unconscionable burden on the party seeking depositions 
of the opposing party or a witness associated with the opposing party, 
as here, in a place convenient for the opposing party. It would have a 
chilling effect on the taking of depositions in any place in which the 
parties or counsel are not both located. 

It is far better that in the ordinary course of events the expenses 
associated with travel to the place of examination be borne by each 
party. The assumption by one party of the entire expenses ought to 
be reserved for a situation where a party is forcing the opposing party 
to undertake undue burdens or expenses. In other words, the same 
conditions which would justify a protective order would justify as- 
signing the entire costs of a deposition to one party. In such circum- 
stances the courts have often given the party requesting a deposition 
by oral examination the choice of using written interrogatories or 
paying the other party’s expenses. When this situation arises, there is 
a choice between the granting of a protective order modifying the 
form of discovery or granting the desired oral examination at a greater 
expense to the deposing party.” 

This standard of assigning the payment of traveling expenses is one 
which should encourage the parties to settle these matters among 
themselves and apply to the court for assistance only when the degree 
of expense and burden placed on one party is one which would justify 
a protective order. In the present situation the expenses and burden of 
defendant are not excessive in view of the propriety of the oral ex- 
amination and the convenience of its terms and conditions. It is there- 
fore clear to me that the defendant should defray the expenses of its 
counsel herein. 

I note in concluding that based on the court’s conferences with coun- 
sel for the parties, an acceptable alternative to holding the examina- 
tion in Norfolk may be to hold it in New York. I will not, however, 


8 All costs, charges and expenses incident to taking depositions shall be borne by the 
party making application for the same unless otherwise provided for by stipulation or order 
of the court. 

In the Matter of China Merchants Steam Navigation Co., 259 F. Supp. 75 (D.C.N.Y. 
1966). See, Wright & Miller, Federal Practice and Procedure: Civil § 2309, § 2112, See 
also, 4 Moore’s Federal Practice § 26.70 [1-2], § 26.70 [1-3], g 26.71. 
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modify plaintiff’s request on this point, because such a modification 
should result only from a finding that undue burden or expense has 
been placed on defendant by the request for examination in Norfolk. 
It must be recognized, however, that the total expenses of both parties 
would be less if the examination were held in New York. This should 
perhaps encourage the parties to enter into a suitable stipulation as to 
the place of examination but it cannot be used to support the motion 
of one party for a protective order. Such a motion must rest on the need 
for protection of the party seeking protection, a need which has not 
been shown here. 

In sum, as a court of national jurisdiction with cases arising all 
over the country whose evidentiary requirements are frequently 
national or international in scope, there are bound to be instances in 
which we will have to rule on the propriety of discovery involving 
the movement of parties, witnesses and attorneys over long distances. 
The only workable method I can see to regulate the possible abuses 
and hardships arising in this area lies in the use of rule 6.1(c). The 
party opposing discovery must seek a protective order and must show 
that the discovery being sought will cause deleterious consequences 
to it of « nature serious enough to warrant the court’s acting counter 
to the prevailing philosophy of free discovery. 

For the above reasons, it is 

ORDERED that the motion for an order to depose Import Special- 
ist J. C. Ellis hereby is granted, and it is further 

ORDERED that said Import Specialist J. C. Ellis be directed 
to appear at 2:00 P.M. on January 3, 1973 at the offices of E. L. Vander- 
berry in Room 645 of the Law Building, Norfolk, Virginia upon 
service of a subpoena, pursuant to rule 10.1(a) and 10.1(b) of the 
Rules of the Customs Court, as amended, to be examined by plaintiff’s 
counsel, regarding matters relevant to the issues herein, and it is 
further 

ORDERED that, upon service of said subpoena Import Specialist 
J. C. Ellis bring with him all documents and tangible things in his 
possession, relating to the classification of yarns of grouped filaments 
under items 310.01, 310.02, 309.30, and 309.31, Tariff Schedules of the 
United States, generally, and all documents and tangible things in 
his possession, relating to the classification of the merchandise covered 
by entries WH 106405 of December 27, 1968 and WH 106359 of 
December 26, 1968, and it is further 

ORDERED that the plaintiff cause to be served a subpoena upon 
Import Specialist J. C. Ellis at least five working days prior to the 
date of examination, and it is further 
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ORDERED that the clerk of the court shall, at the plaintiff's ex- 
pense, prepare and forward certified copies of the official entry papers 
for entries WH 106405 and WH 106359 contained in court file 70/41971, 
for the plaintiff’s use in deposing Import Specialist J. C. Ellis, and 
it is further 

ORDERED that plaintiff provide its own reportorial service at 
its own expense. 
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CUSTOMS COURT 


Judgments of the United States Customs Court 
in Appealed Cases 


December 19, 1972 


Apprat 5428.—Commercial Shearing & Stamping Company v. United 
States (Guadalupe Industrial Supply Company, Inc., Party-in- 
Interest).—Amertcan Manuracrourer’s Prorest—Merau Hemt- 
SPHERICAL SHAPES—ANGLES, SHAPES, AND Secrions—IRoN oR 
Sree, Artictes—TSUS.—C.D. 4060 affirmed August 31, 1972. 
C.A.D. 1067. 

Decemser 20, 1972 


AprraL 5436.—Tuscany Fabrics, Inc. v. United States.—Fasric or 
Aspestos, Woot, AND Nyton—Woven Fasrics or Woor—C.oTH 
or Aspestos—TSUS.—C.D. 4076 affirmed February 17, 1972. 
C.A.D. 10438. 


Decision on Application for Rehearing Before the United States Court 
of Customs and Patent Appeals 


DeceMBer 21, 1972 


Arpran 5467.—United States v. Pharmacia Fine Chemicals, Inc.— 
CuinicaL Dexrran—Syntuetic Drugs—Narurat Drugs, Ap- 
vancep—TSUS.—C.D. 4193 reversed August 24, 1972. C.A.D. 
1066. Application for rehearing filed by appellee on November 14, 
1972, denied. 


Decision on Application for Writ of Certiorari to 
Supreme Court 


December 18, 1972 


ArrgaL 5454.—United States v. Star Industries, Inc.—Atconotic 
Beveraces (Branpy)—PresmentiaL ProcLaMATIoN—SUsPEN- 
SION OF TRADE AGREEMENT Rates or Duty—LimiraTION OF PREst- 
DENTIAL Action.—C.D. 4155 reversed June 22, 1972. C.A.D. 1060. 
Supreme Court No. 72-456, October Term 1972. Application by 
appellee denied. 





Tariff Commission Notice 


Investigation by the United States Tariff Commission 


DeparRTMENT OF THE Treasury, January 11, 1973. 


The appended notice relating to an investigation by the United 
States Tariff Commission is published for the information of Customs 
officers and others concerned. 

Vernon D. Acres, 


Commissioner of Customs. 


[TEA-W-166] 


WorKERS’ PETITION FOR A DETERMINATION UNDER SECTION 301(c) (2) OF THE TRADE 
EXPANSION Act OF 1962 


Notice of investigation 


On the basis of a petition filed under section 301(a) (2) of the Trade 
©xpansion Act of 1962, on behalf of the former workers of the Taze- 

well, Virginia, plant of the General Instrument Corp., Newark, New 
Jersey, the United States Tariff Commission, on Dec. 22, 1972, insti- 
tuted an investigation under section 301(c) (2) of the Act to determine 
whether, as a result in major part of concessions granted under trade 
agreements, articles like or directly competitive with aluminum elec- 
trolytic capacitors (of the type provided for in item 685.80 of the 
Tariff Schedules of the United States) produced by said firm are be- 
ing imported into the United States in such increased quantities as to 
cause, or threaten to cause, the unemployment or underemployment of 
a significant number or proportion of the workers of such firm or an 
appropriate subdivision thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in the 
Federal Register. 

The petition filed in this case is available for inspection at the Office 
of the Secretary, United States Tariff Commission, 8th and E Streets, 
N.W., Washington, D.C., and at the New York City office of the Tariff 
Commission located in Room 437 of the Customhouse. 

By order of the Commission : 

Kennetu R. Mason, 


Secretary. 
Issued December 22, 1972. 
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Index 


Bureau of Customs 


Foreign currencies ; daily rates: 
Hong Kong dollar: 
November 
November 27 through December 1, 1972 
Iran rial: 
December 11 through 15, 1972 
December 18 through 22, 1972 
Philippine peso: 
December 11 through 15, 1972-_- 
December 18 through 22, 1972 
Singapore dollar: 
December 11 through 15, 1972 
December 18 through 22, 1972 
Thailand baht (tical) : 
December 11 through 15, 1972 
December 18 through 22, 1972 
































Customs Court 


Artificial : 
Fern leaves and bananas; rubber or plastics, other articles of, C.D. 4396 
Flowers: 
Exclusionary headnote, C.D. 4396 
Fern leaves and bananas, artificial; C.D. 4396 
Individual parts, C.D. 4396 


Burden or expense for defendant, undue: 
Motion to take deposition upon oral examination, C.R.D. 72-27 
Protective order, C.R.D. 72-27 


Construction : 

Rules of the U.S. Customs Court: 
Rule 6.1(¢), C.R.D. 72-27 
Rule 7.3(b) (1), C.R.D. 72-27 
Rule 7.3(b) (2), C.R.D. 72-27 
Rule 7.3(b) (3), C.R.D. 72-27 
Rule 7.4(b) (4), C.R.D. 72-27 
Rule 7.8, C.R.D. 72-27 
Rule 10.1(a), C.R.D. 72-27 
Rule 10.1(b), C.R.D. 72-27 

Tariff Schedules of the United States: 
General Headnotes and Rules of Interpretation 10(ij), C.D. 4396 
Item 748.20, C.D. 4896 
Item 774.60, C.D. 4896 
Schedule 7, part 7, subpart B, headnote 1 (ii), C.D. 4896 
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INDEX 71 


Cross-motion for protective order ; protective order, cross-motion for, C.R.D, 72-27 


Deposition : 
Of import specialist ; motion to take deposition of “any person”, C.R.D. 72-27 
Upon oral examination, motion to take; motion to take deposition upon oral 
examination, C.R.D. 72-27 
Discovery ; protective order, cross-motion, for, C.R.D. 72-27 


Exclusionary headnote: 
Artificial flowers, C.D. 4396 
Headnote, exclusionary, C.D. 4896 


Fern leaves and bananas, artificial; artificial flowers, C.D. 43896 
Headnote, exclusionary ; exclusionary headnote, C.D. 4396 


Individual parts: 
Artificial flowers, C.D. 4396 
Parts, individual, C.D. 4896 


Judgments in appealed cases (p. 68) ; appeals: 
5428—American manufacturer’s protest; metal hemispherical shapes; 
angles, shapes and sections; iron or steel articles; TSUS, C.D. 4060 
5436—Fabric of asbestos, wool, and nylon; woven fabrics of wool; cloth of 
asbestos; TSUS, C.D. 4076 


Legislative history; Tariff Classification Study, 1960, Explanatory and Back- 
ground Materials, schedule 7, C.D. 4896 


Motion to take deposition : 
Of “any person” ; deposition of import specialist, C.R.D. 72-27 
Upon oral examination: 
surden or expense for defendant, undue, C.R.D. 72-27 
Deposition upon oral examination, motion to take, C.R.D. 72-27 


Parts, individual ; individual parts, C.D. 4396 
Protective order: 
Burden or expense for defendant, undue, C.R.D, 72-27 
Cross-motion for: 
Cross-motion for protective order, C.R.D. 72-27 
Discovery, C.R.D. 72-27 


Reappraisement decisions : 
Review decisions : 
Issues : 

Constructed value—jurisdiction—agent—consignee—presumption of 
correctness—failure of proof-profit—The trial court in its deci- 
sion and judgment had sustained the appellee’s claimed values 
respecting certain imported merchandise, and upheld the Govern- 
ment’s appraised value respecting certain other merchandise. In a 
per curiam, opinion, the Third Division, Appellate Term, unani- 
mously reversed the trial court’s judgment insofar as it sustained 





INDEX 


the appellee’s claimed values, Judges Landis and Newman were 
of the view that the court had jurisdiction of all of the consoli- 
dated appeals for reappraisement, and on the merits, they reversed 
in part the judgment of the trial court. Judge Richardson was of 
the opinion that the court lacked jurisdiction of some of the ap- 
peals, and as to those cases he did not reach the merits, but 
would rather dismiss them. In the remaining cases, Judge 
Itichardson was of the opinion that the court had jurisdiction and 
coneurred with the holding of Judges Landis and Newman re- 
versing in part on the merits. A.R.D. 310 
export value—usual wholesale quantities—Under the export value 
basis of appraisement, market value must, among other things, 
represent a price at which the imported merchandise in question 
is freely sold or offered for sale in the usual wholesale quantities. 
In ascertaining the usual wholesale quantities, the price for 
which merchandise sold in equivalent individual unit quantities 
must be shown, which, when combined, form the greatest aggre- 
gate volume. Usual wholesale quantities are not derived from the 
total volume of goods sold over a given period of time to one or 
more purchasers. A.R.D. 309 
Merchandise : 
Electronic machinery and equipment, A.R.D. 310 
Plaster-of-paris of statuettes and bas reliefs, A.R.D. 309 
Rehearing, U.S. Court of Customs and Patent Appeals; denied : 
Clinical dextran ; synthetic drugs; natural drugs; advanced; TSUS, Appeal 
5467, C.A.D. 1066 
Rubber or plastics, other articles of; artificial fern leaves and bananas, C.D. 4396 


Writ of certiorari to U.S. Supreme Court, denied ; appeal : 
5454—Alecoholiec beverages (Brandy); Presidential Proclamation; suspen- 
sion of trade agreement rates of duty; limitation of presidential action, 
Sup. Ct. No. 72-456 


Tariff Commission Notice 


Petition of Tazewell, Virginia, plant of General Instrument Corp., Newark, New 
Jersey, for a determination under the Trade Expansion Act of 1962; p. 69. 








UNITED STATES 
GOVERNMENT PRINTING OFFICE 


PUBLIC DOCUMENTS DEPARTMENT potent te ed ao 
U.S. GOVERNMENT PRINTING OFFICE 
SSO TAN nf 2nan? 


LPT =73 
UNTYERSITY M{CROFIUMS 


JOY REED, SUPVR 
300 N ZEEB RD PERIODICALS 


ANN ARBOR MI 48106 


The FEDERAL Reunion... 


publishes daily the full text of Presi- 
dential Proclamations, Executive 
Orders, and Reorganization Plans, 
together with Federal agency 
fules, regulations, notices, of 
similar documents having gen- 
etal applicability and legal 

effect. 





The FEDERAL REGIS- 
TER is keyed to, and is 
a daily supplement to the 
CODE OF FEDERAL 
REGULATIONS. Sold 
by the Superintendent of 
Documents, U.S. Gov- 
ernment Printing Office, 
Washington, D.C. 20402, 
the FEDERAL REGIS- 
TER is priced at $25 a 
year; $2.50 a month. 











The CODE OF FEDERAL REGULATIONS is a codification of rules and reg- 
ulations issued by the administrative agencies of the Federal Government. 
Regulatory material published in the Federal Register is keyed to the Code of 
Federal Regulations which is published under 50 titles, pursuant to section 11 
of the Federal Register Act, as amended. 








For SAMPLE COPY of the FEDERAL REGISTER, write to: 


Director, Office of the Federal Register, 
National Archives and Records Service, 
Washington, D.C. 20408 
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